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THE  NURSING  HOME  INITIATIVE:  A  TWO- 
YEAR  PROGRESS  REPORT 


THURSDAY,  SEPTEMBER  28,  2000 

U.S.  Senate, 
Special  Committee  on  Aging, 

Washington,  DC. 

The  committee  met,  pursuant  to  notice,  at  8:32  a.m.,  in  room 
562,  Dirksen  Senate  Office  Building,  Hon.  Chuck  Grassley,  (Chair- 
man of  the  Committee)  presiding. 

Present:  Senators  Grassley,  Breaux,  and  Kohl. 

OPENING  STATEMENT  OF  SENATOR  CHUCK  GRASSLEY, 

CHAHIMAN 

The  Chairman.  I  thank  everybody  for  coming  early  to  accommo- 
date Senator  Breaux  and  my  conflict  that  would  have  come  at  10 
because  of  the  Finance  Committee  meeting,  and  that  is  why  we  are 
getting  started  extra  early. 

And  I  want  to  say  that  this  is  a  continuation  of  our  evaluation 
of  the  implementation  of  the  Nursing  Home  Initiative  and  this  was 
announced  2  years  ago  in  the  summer  of  1998.  During  that  early 
time,  at  least  in  part  in  response  to  hearings  scheduled  by  this 
committee,  the  administration  announced  a  Nursing  Home  Initia- 
tive designed  to  improve  enforcement  of  the  stsindard  of  care  of 
nursing  home  residents  required  under  the  Nursing  Home  Reform 
Act  of  1987. 

For  the  past  3  years,  this  committee  has  engaged  in  trying  to 
make  sure  that  the  Health  Care  Financing  Administration  and  the 
state  siu^ey  agencies  effectively  carry  out  this  initiative  and,  con- 
sequently, enforce  the  standards  of  ceire  requirements  for  nursing 
homes  that  were  required  under  that  act  13  years  ago.  Our  work- 
ing assumption  has  been  that  effective  enforcement  of  the  act  will 
lead  to  improvement  of  quality  of  care  for  residents. 

Today  we  will  hear  that  although  some  successes  have  been 
achieved,  much  remains.  We  still  have  problems.  So  it  is  also  clear 
from  testimony  today  that  sustained  efforts  from  the  Health  Care 
Fineuicing  Administration  and  the  next  administration  will  be  es- 
sential if  the  Nursing  Home  Initiative  is  to  be  successful.  I  hope 
that  we  will  be  able  to  turn  a  corner  on  improving  quality  of  care 
in  nursing  homes  with  sustained  efforts  from  the  Health  Care  Fi- 
nancing Administration  and  from  the  states. 

Enforcement  is  one  of  the  keys.  We  also  hope  to  hear  suggestions 
for  other  ways  care  in  nursing  home  facilities  might  be  improved, 
in  addition  to  improvements  in  enforcement  of  the  Nursing  Home 
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Reform  Act,  that  we  and  HCFA  can  consider  as  we  continue  our 
efforts  to  assure  quality  of  care  in  the  nursing  homes. 

When  it  becomes  too  difficult  for  families  and  friends  to  help 
loved  ones  manage  at  home,  even  with  home-  and  community- 
based  services,  it  becomes  clear  that  a  reliable,  trustworthy,  local 
nursing  home  is  a  criticsd  community  resource.  We  rely  on  the 
many  good-hearted  and  dedicated  people  working  in  nursing  homes 
to  provide  this  valuable  care  for  our  loved  ones. 

In  turn,  we  rely  upon  state  survey  agencies  to  assure  us,  the 
Congress  and  the  public,  that  high  quality  care  is  being  provided. 

Concerns  have  been  raised  about  the  work  of  state  agencies.  We 
will  hear  today  that  state  agencies  are  not  able  to  live  up  to  their 
obligations  to  survey  every  nursing  home  on  an  average  of  every 
12  months.  We  will  hear  that  they  are  unable  to  carry  out  the 
Nursing  Home  Initiative  that  requires  complaints  to  be  inves- 
tigated within  10  days.  We  heard  in  July  at  the  committee's  hear- 
ing on  nursing  home  staffing  that  the  staffing  numbers,  generally 
accepted  by  survey  agencies  from  nursing  home  administrators,  are 
so  unreliable  that  researchers  choose  other  methods  to  assess  staff- 
ing levels. 

We  will  hear  today  additional  reasons  to  question  the  reliability 
of  the  information  gathered  by  state  siirveyors,  ranging  from  alle- 
gations of  bribery  in  Oklahoma  to  allegations  that  claims  defi- 
ciencies in  a  state  audit  were  inappropriately  removed  from  inspec- 
tion reports. 

I  firmly  believe  that  when  nursing  home  operators  comply  with 
the  standards  required  by  the  Nursing  Home  Reform  Act,  vulner- 
able nursing  home  residents  can  receive  appropriate  services  in  a 
caring  environment.  Two  years  ago  at  our  hearing  on  quality  of 
care,  £uid  that  involved  California  nursing  homes,  we  heard  that  all 
too  often,  nursing  home  operators  were  not  complying  with  the  law. 

Last  year  at  a  hearing  held  by  this  committee  on  the  status  of 
the  administration's  Nursing  Home  Initiative,  we  heard  about  ef- 
forts on  the  state.  Federal  and  nursing  home  level  to  improve  care. 
I  hope  to  see  measurable  results  £uid  improvement  in  quality  of 
care  resulting  from  these  activities  but  we  have  no  faith  in  the  va- 
lidity of  the  data  used  to  describe  the  level  of  quality  being  pro- 
vided unless  the  state  agencies  do  their  job  welL 

Today  we  will  hear  about  the  continued  challenges  that  face  the 
state  agencies.  We  will  hear  also  about  the  progress  that  is  being 
made.  I  hope  that  the  next  time  we  meet  on  this,  and  that  is  obvi- 
ously going  to  be  sometime  after  the  new  Congress  convenes,  we 
will  have  valid,  credible  data  to  measure  the  effectiveness  of  im- 
proved enforcement  activities  at  the  Federal  and  state  levels. 

Now  Senator  Breaux  and  then  Senator  Kohl. 
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STATEMENT  OF  SENATOR  JOHN  BREAUX 

Senator  Breaux.  Thank  you  very  much,  Mr.  Chairman.  Once 
again  you  have  shown  your  dihgence  in  assuring  that  Congress  and 
in  particular,  this  committee  looks  at  something  that  is  as  impor- 
tant as  the  conditions  of  our  Nation's  nursing  homes  and  what  is 
happening  to  them. 

This  is,  they  tell  me,  the  19th  hearing  of  the  Aging  Committee 
and  once  again  we  are  working  on  Iowa  farm  time  by  being  here 
at  the  crack  of  dawn.  When  most  members  of  the  Senate  are  not 
even  awake,  we  are  once  again  having  a  hearing,  showing  your 
dedication  and  determination  in  pursuing  these  matters  and  it  is 
to  be  commended.  We  are  a  good  example  that  some  things  happen 
in  Congress  before  noon,  and  in  this  case  quite  a  bit  before  noon. 
So  I  am  pleased  to  be  here. 

The  ChairmainI.  Now  we  will  hear  from  another  person  with  a 
Midwestern  work  ethic.  Senator  Kohl. 

STATEMENT  OF  SENATOR  HERB  KOHL 

Senator  Kohl.  We  all  know  why  Senator  Breaux  is  such  a  good 
politician,  he  gets  elected  and  reelected  so  often. 

We  thank  you,  Mr.  Chairman.  We  are  pleased  that  you  convened 
this  hearing  to  look  at  the  2-year  status  of  the  administration's 
Nursing  Home  Initiative.  We  have  worked  diligently  over  the  past 
several  years  to  make  sure  that  this  initiative  is  properly  imple- 
mented and  I  believe  our  Nation's  seniors  are  better  protected  be- 
cause of  the  strong  oversight  of  this  committee  under  your  chsdr- 
manship. 

Let  me  say  that  I  believe  that  the  vast  majority  of  nursing  homes 
in  my  own  State  of  Wisconsin  are  dedicated,  professional  and  com- 
passionate, but  even  one  instance  of  neglect  or  abuse,  of  course,  is 
one  too  many. 

As  you  will  recgJl,  2  years  ago  we  heard  terrible  stories  of  mal- 
nutrition, dehydration  and  inattention  to  bed  sores  in  too  many  of 
our  Nation's  nursing  homes.  We  said  at  that  time  that  what  this 
amounted  to  was  state-SEUictioned  elder  abuse.  Federed  funds  were 
going  to  nursing  homes  where  older  Americans  were  being  harmed, 
shamed  and  even  starved. 

Of  course,  that  is  not  acceptable.  Our  parents  and  our  grand- 
parents made  this  country  what  it  is  today  and  they  deserve  to  live 
their  days  as  long  as  they  live  with  dignity  and  are  entitled  to  the 
highest  quality  care. 

I  was  pleased  that  the  administration  took  this  issue  very  seri- 
ously and  announced  the  comprehensive  Nursing  Home  Initiative 
to  improve  the  quality  of  nursing  home  care.  It  appears  we  Eire 
making  some  good  progress  in  improving  the  survey  process,  the 
complaint  resolution  process  and  the  enforcement  process,  but 
clearly  we  still  have  a  great  deal  of  work  to  do.  We  need  to  make 
sure  that  states  have  the  tools  and  the  funding  they  need  to  do 
their  jobs,  that  inspections  are  thorough  and  effective,  and  that  vio- 
lations are  swiftly  punished.  And  we  also  need  to  finally  address 
the  issue  of  inadequate  staffing  in  a  comprehensive  way.  We  in 
Congress  have  the  obligation  to  make  sure  that  HCFA  and  the 
states  see  these  reforms  through.  Our  elderly  and  disabled  patients 
are  depending  on  us. 
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So  I  look  forward  to  learning  more  today  about  the  successes  of 
the  Nursing  Home  Initiative,  as  well  as  what  work  still  needs  to 
be  done.  Again  I  thank  you,  Mr.  Chairman,  for  holding  this  impor- 
tant hearing. 

The  Chairman.  Thank  you.  Senator  Kohl. 

Now  I  am  going  to  go  to  Senator  Bond  before  I  introduce  three 
of  the  four  people  who  are  here  because  Senator  Bond  is  going  to 
introduce  the  elected  official  from  his  state.  Senator  Bond. 

STATEMENT  OF  SENATOR  CHRISTOPHER  BOND 

Senator  Bond.  Thank  you  very  much,  Mr.  Cheiirman  and  Senator 
Breaux,  Senator  Kohl.  I  would  explain  to  Senator  Breaux  that  back 
in  the  hegirtland,  this  is  time  for  the  mid-morning  coffee  break. 
This  is  not  early  morning.  As  a  matter  of  fact,  that  is  one  of  the 
good  reasons  why  some  of  us  from  the  heartland  prefer  this  job, 
with  late  mornings,  indoor  work  Eind  no  heavy  lifting. 

Senator  Breaux.  In  New  Orleans  it  is  Blood  Mary  time. 

Senator  Bond.  That  is  what  they  tell  me.  We  even  send  some 
folks  down  there  occasionally  who  have  told  me  that  is  how  it 
works. 

But  speaking  of  heavy  lifting,  I  want  to  thank  the  Committee  on 
Aging  and  you,  Mr.  Chairman,  Senator  Breaux  and  Senator  Kohl, 
for  yoxir  consistent  efforts  on  behalf  of  nursing  home  residents  and 
their  families  across  the  coimtry.  The  Aging  Committee,  with  the 
valuable  assistance  of  the  General  Accounting  Office,  particularly 
the  efforts  of  Dr.  Scanlon  and  Ms.  Allen,  have  focused  considerable 
attention  in  recent  years  on  the  need  to  improve  care  in  our  nurs- 
ing homes. 

The  series  of  reports  requested  by  Chairman  Grassley  and  issued 
by  the  GAO  since  1997  have  exposed  serious  quahtv  of  care  prob- 
lems in  our  nursing  homes.  The  problems  are  widespread  and  I  am 
very  sorry  to  say  no  state  is  excluded. 

I  began  to  focus  my  efforts  and  attention  on  these  problems  last 
fall  when  a  GAO  report  made  an  example  of  Missouri  state  survey- 
ors who  fgiiled  to  identify  serious  deficiencies  during  their  inspec- 
tions. Today  we  are  going  to  hear  from  the  GAO  that  over  25  per- 
cent of  Missouri  nursing  homes  are  cited  for  deficiencies  involving 
actusd  harm  to  their  residents.  This  is  extremely  troublesome  and, 
sad  to  say,  no  longer  unanticipated. 

Over  the  past  year  and  a  hsdf,  my  office  has  received  letters  eind 
e-mail  regularly  from  Missourietns  who  are  concerned  about  the 
treatment,  or  perhaps  we  should  say  the  lack  of  adequate  treat- 
ment and  care  that  their  loved  ones  endure  in  some  nursing  homes. 

Last  November  I  sat  down  in  St.  Louis  with  several  of  these  folks 
and  let  me  tell  you,  the  stories  they  told  and  the  pictures  they 
showed  me  were  truly  frightening.  When  confronted  with  open  bed 
sores,  dehydration,  malnutrition,  the  indignity  of  lying  in  urine- 
soaked  clothing,  all  failures  in  care  on  the  most  basic  levels,  you 
just  CEumot  turn  a  blind  eye.  These  suffering  fsimilies  let  us  know 
that  somebody  had  clearly  fallen  down  on  the  job. 

This  morning  we  will  hear  from  a  good  friend,  Missouri  state 
auditor  Claire  McCaskill,  who  can  provide  some  valuable  insight 
about  Missouri's  nursing  home  inspection  system.  Claire  and  I 
share  a  common  interest  in  getting  a  handle  on  how  good  or  bad 
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the  quality  of  care  is  in  Missouri  nursing  homes.  And  frankly,  as 
Senator  Kohl  mentioned,  we  know  there  are  some  good  homes.  We 
know  there  are  some  homes  that  really  need  major  corrections,  if 
not  more  drastic  action.  And  the  important  thing  is  that  we  know 
that  we  are  going  to  distinguish  those  so  that  the  family  members 
can  be  assured  that  their  loved  ones  are  getting  the  proper  care. 

I  was  pleased  when  Claire  McCaskill  informed  us  last  spring 
that  she  was  auditing  the  Missouri  Division  of  Aging,  the  agency 
tasked  with  inspecting  nursing  homes  in  Missouri.  Unfortunately, 
her  comprehensive  audit  did  not  paint  a  pretty  picture.  As  I  said 
when  Claire  released  her  findings,  this  audit  conjured  up  the  worst 
nightmares  of  every  family  that  has  entrusted  the  care  of  their 
loved  ones  to  a  nursing  home. 

I  thank  Ms.  McCaskill  for  traveling  to  Washington  to  share  her 
findings  with  the  Aging  Committee  today  and  I  am  very  happy  to 
welcome  her,  to  present  and  introduce  her  to  the  committee. 

We  clearly  need  more  and  better  oversight  fi-om  the  states  and 
fi-om  Washington  in  order  to  improve  the  quality  of  nursing  homes. 
It  is  common  knowledge  that  a  few  bad  apples  may  spoil  the  bunch 
but  the  GAO's  report  shows  that  even  some  apparently  good  apples 
may  indeed  be  rotten  to  the  core. 

In  fact,  we  will  hear  about  a  nursing  home  in  Missouri  that  had 
nimierous  violations  wiped  cle£in  fi-om  its  slate  after  the  nursing 
home  protested  about  the  survey  results  to  the  Division  of  Aging. 
Apparently  some  whistle-blowers  came  forth  and  suggested  that 
something  was  fishy  about  this  turn  of  events.  They  started  out 
with  71  pages  of  violations.  They  sent  it  in  to  the  office  and  lo  and 
behold,  all  71  pages  disappeared.  No  problems.  Now  that  might  be 
a  trick  that  Penn  gind  Teller  could  pull  off  but  you  kind  of  wonder 
how  a  state  agency  can  pull  that  off. 

I  am  very  deeply  concerned  that  we  may  have  a  systemic  prob- 
lem in  Missouri  and  we  cannot  allow  it  to  continue  to  fester. 

Chairmam  Grassley,  I  applaud  the  continued  hard  work  of  your 
committee  and  thank  you  very  much  for  inviting  me  here  today  to 
be  able  to  present  to  you  the  state  auditor  of  Missouri,  Claire 
McCaskill. 

The  Chairman.  Thank  you.  Senator  Bond. 

I  am  going  to  introduce  the  other  three  people  on  the  panel  and 
then  we  will  go  from  Dr.  Scanlon  to  Mr.  Hash  to  Auditor  McCaskill 
and  then  to  Ms.  Benner,  in  that  order  for  your  testimony,  and  then 
when  the  whole  panel  is  done,  we  will  have  questions. 

Remember  that  your  full  statements  will  be  included  in  the 
record.  You  will  not  have  to  ask  for  that  to  be  done.  We  will  keep 
the  record  open  for  2  weeks  to  accommodate  others  who  wish  to 
contribute  to  the  members  or  members  who  have  questions  to  ask 
in  writing. 

Our  first  witness  will  be  Dr.  Bill  Scanlon,  Director  of  Health  Fi- 
nancing and  Systems  Issues  at  the  General  Accounting  Office.  Dr. 
Scanlon  and  his  team  have  been  keeping  an  eye  on  the  implemen- 
tation of  the  enforcement  of  these  regulations  for  a  number  of 
years.  Today  he  will  focus  on  evaluating  the  quality  of  survey  and 
complaint  investigation  work  done  by  state  survey  agencies  which 
have  responsibility  for  enforcing  regulations.  And  we  on  this  com- 
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mittee,  on  both  sides  of  the  adsle,  feel  very  good  about  the  leader- 
ship of  Dr.  Scanlon  in  this  area. 

We  also  have  smother  person  who  comes  regularly  before  our 
committee,  Mike  Hash,  Deputy  Administrator  of  the  Health  Care 
Financing  Administration.  He  will  be  our  second  speaker,  giving  us 
an  update  on  HCFA's  implementation  of  the  Nursing  Home  Initia- 
tive. He  will  provide  us  with  his  assessment  of  its  impact  on  im- 
proving the  quality  of  C2tre  in  the  nation's  nursing  homes  and  we 
expect  to  hear  from  him  about  how  HCFA  intends  to  address  weak- 
nesses in  the  programs. 

We  have  had  the  good  fortune  of  working  closely  with  HCFA,  our 
committee  and  that  agency,  in  the  sense  that  monthly  and  now 
quarterly,  they  have  been  reporting  to  us  and  letting  us  critique 
some  of  their  oversight  of  state  agencies  and  we  appreciate  that 
sort  of  on-going  dialog. 

And  then  we  will  hear  from  Carol  Benner,  last.  Since  1989  she 
has  served  as  the  Director  of  the  OfiRce  of  Health  Care  Quality  in 
the  Maryland  Department  of  Health  and  Mental  Hygiene.  Today 
she  will  represent  the  Association  of  Health  Facility  Survey  Agen- 
cies, the  professional  association  of  the  state  agencies  responsible 
for  surveying  nursing  homes. 

Dr.  Scanlon. 

STATEMENT  OF  WILLIAM  SCANLON,  PH.D.,  DIRECTOR, 
HEALTH  CARE  FINANCING  AND  PUBLIC  HEALTH  ISSUES, 
U.S.  GENERAL  ACCOUNTING  OFFICE,  WASHINGTON,  DC 

Dr.  Scanlon.  Thank  you  very  much,  Mr.  Chairman  and  mem- 
bers of  the  committee.  I  am  very  pleased  to  be  here  today  as  you 
continue  to  focus  on  the  critical  question  of  how  we  can  protect  and 
assure  quality  for  the  very  vulnerable  population  of  senior  citizens 
and  disabled  persons  that  reside  in  nursing  homes. 

Your  request  to  us  almost  3  yegirs  ago  that  we  investigate  allega- 
tions of  seriously  deficient  care  that  potentially  contributed  to  the 
deaths  of  residents  turned  the  spotlight  on  a  very  regrettable  situa- 
tion. That  is,  too  many  nursing  homes  are  identified  each  year  as 
having  harmed  residents  £ind  even  worse,  some  of  these  homes 
have  done  so  year  after  year.  While  these  repeat  offender  homes 
comprise  a  minority,  the  numbers  are  unacceptably  high — more 
than  2,000  homes  with  more  than  200,000  residents. 

Exposing  the  problem  was  essential.  As  I  said  at  the  first  hear- 
ing on  nursing  home  quality  that  you  had  in  July  1998,  as  we  were 
beginning  our  investigation  in  California,  I  expected  we  would  not 
find  the  allegations  to  be  true.  Regrettably,  I  was  wrong.  We  con- 
firmed that  serious  problems  existed  not  only  with  the  care  homes 
provided  but  also  with  our  Federal  and  state  quality  assurance  ef- 
forts. These  weaknesses  in  oversight  allowed  serious  deficiencies  to 
go  undetected  and  too  often  gdlowed  identified  deficiencies  to  be 
corrected  only  temporarily. 

At  that  first  hearing  and  the  ones  that  followed,  we  have  made 
many  recommendations  aimed  at  improving  the  detection  of  serious 
care  deficiencies,  improving  states'  efforts  to  investigate  com- 
plaints, and  putting  more  teeth  in  Federal  enforcement  policies. 

In  response  to  these  recommendations  and  to  its  own  review  of 
the  problem,  the  administration  launched  a  series  of  initiatives 
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that  we  are  considering  today.  I  expect  Mr.  Hash  will  describe 
these  in  more  detail. 

What  I  would  like  to  do  today  is  talk  about  a  report  that  is  being 
released  that  we  have  prepared  at  your  request  to  monitor  the  im- 
plementation of  these  efforts.  I  would  like  to  give  you  a  few  high- 
lights from  that  report. 

A  critical  first  step  in  our  mind  was  improving  the  annual  sur- 
vey's ability  to  detect  serious  care  deficiencies  in  each  state.  HCFA 
has  provided  new  instructions  for  surveyors  to  introduce  more  rigor 
in  reviewing  key  areas,  like  dehydration,  malnutrition  and  pres- 
sure sores.  HCFA  has  also  required  states  to  inspect  10  percent  of 
homes  during  their  off-hours,  to  reduce  homes'  ability  to  predict  the 
timing  of  surveyors'  visits  and  give  surveyors  a  truer  picture  of  a 
home's  condition  on  a  typical  day. 

Oxir  analysis  of  the  survey  results  from  the  most  recent  surveys 
showed  that  more  deficiencies  are  being  detected.  Nationally,  a 
sHghtly  higher  proportion  of  homes  was  cited  for  serious  c£ire  defi- 
ciencies after  the  initiatives  were  put  in  place.  You  can  see  these 
results  on  page  7  of  our  written  statement. 

In  addition,  there  was  a  modest  decrease  in  the  variation  across 
states  in  the  proportion  of  homes  cited  for  serious  deficiencies. 
However,  wide  variation  still  persists,  with  11  percent  of  homes 
being  cited  in  Maine  and  58  percent  of  homes  being  cited  in  Wash- 
ington State.  A  gap  of  this  size  suggests  that  there  is  not  enough 
consistency  in  how  states  cite  and  classify  care  deficiencies.  Achiev- 
ing greater  consistency  would  provide  us  new  confidence  that  the 
surveys  were  working  more  effectively  in  identifying  deficient  care. 
We  could  then  focus  with  more  confidence  on  our  real  goal,  which 
is  to  see  the  incidence  of  deficiencies  decline. 

Initiatives  have  also  made  progress  in  the  handling  of  complaints 
which,  in  the  past,  was  an  area  where  there  was  virtually  no  Fed- 
eral oversight.  In  some  cases  states  were  taking  many  weeks  or 
months  to  investigate  allegations  of  serious  harm  to  residents  or 
potentially  life-threatening  situations.  Now  all  complaints  alleging 
actusd  harm  are  to  be  investigated  within  10  days.  Although  states 
have  not  been  able  to  meet  the  10-day  timeframe  100  percent  of 
the  time,  they  have  made  improvements  in  the  process  of  expedit- 
ing complaint  investigations.  Enhancements  made  by  states  we  vis- 
ited include  increases  in  surveyor  staff,  improvements  in 
classifying  complaints,  and  an  upgrade  of  information  systems  to 
ensure  that  complaints  do  not  fsill  through  the  cracks. 

Creating  incentives  to  ensure  that  deficiencies,  once  found,  are 
permanently  corrected  is  a  third  key  area  addressed  by  the  initia- 
tives. A  new  policy  requires  that  homes  found  on  successive  sur- 
veys to  have  harmed  residents  be  sanctioned  immediately  has  been 
in  effect  this  year.  This  contrasts  with  the  prior  practice  of  allowing 
homes  a  grace  period  to  take  corrective  actions  before  a  sanction 
would  take  effect.  For  all  practical  purposes,  the  old  practice  re- 
sulted in  repeat  offender  homes  almost  never  being  sanctioned. 

Early  indications  from  some  states  sire  that  their  referrals  of 
homes  to  HCFA  for  sanctions  are  on  the  rise.  Hopefully  this  will 
have  the  deterrent  effect  we  want  and  the  incidence  of  homes  cy- 
cling in  and  out  of  compliance  will  decline. 
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Overall,  we  find  that  HCFA  and  the  states  are  in  a  period  of 
transition.  Many  of  the  new  policies  and  practices  have  only  re- 
cently been  instituted.  Time  is  needed  for  them  to  take  hold  gind 
their  effects  to  be  measured.  Further  refinements  are  needed  to  im- 
prove surveyors'  effectiveness  in  identifying  deficiencies,  to  ensure 
that  complaints  are  dealt  with  promptly,  and  to  determine  that  en- 
forcement is  effective. 

States  continue  to  struggle  with  staffing  constrsdnts,  information 
system  inadequacies  and  tradeoffs  in  trjdng  to  complete  all  the 
tasks  assigned  them.  HCFA  continues  to  refine  the  policies  and 
guidance  provided  to  the  states  and  to  improve  the  management 
process  to  better  assist  and  oversee  them.  It  has  also  tsiken  positive 
steps  to  achieve  greater  consistency  in  how  its  regional  offices  con- 
duct their  mandates.  It  is  too  early,  though,  to  tell  how  their  suc- 
cess will  be;  but  org£inizationally,  these  steps  seem  to  be  in  the 
right  direction. 

Let  me  end  by  noting  that  for  the  time  being,  we  must  be  mind- 
ful of  the  fact  that  the  prevalence  of  poor  care  has  not  declined.  As 
that  is  our  goal,  we  must  remain  concerned  that  the  implementa- 
tion of  all  these  initiatives  be  completed  and  that  they  be  carefully 
examined  to  assess  their  effectiveness  and  need  for  modification. 

The  committee's  steadfast  attention  is,  in  this  case,  essential. 
Nursing  home  residents  are  not  effective  consumers,  able  to  voice 
their  concerns  and  complaints.  They  need  assistance,  the  kind  of 
assistance  that  you  provided  in  exposing  this  problem.  Keeping  it 
in  the  spotlight  is  criticgJ,  for  we  do  not  want  it  to  become  hidden, 
as  it  was  before  you  began  your  work.  We  will  be  pleased  to  con- 
tinue assisting  the  committee  and  the  Congress,  as  needed,  to  as- 
sess progress  on  these  issues. 

Mr.  Chairman  and  members  of  the  committee,  I  would  be  happy 
to  answer  any  questions  that  you  may  have.  Thank  you. 

[The  prepared  statement  of  Dr.  Scanlon  follows:] 
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Mr.  Chaiiman  and  Members  of  the  Conunittee: 

I  am  pleased  to  be  here  today  as  you  discuss  quality  of  care  in  the  nation's  17,000  nursing 
homes  for  their  1.6  million  residents.  The  federal  government  has  a  mzyor  stake  in 
ensuring  nursing  home  care  quality  and  will  have  paid  homes  an  estimated  $39  billion  in 
fiscal  year  2000.  Over  2  years  ago,  this  Committee  held  a  hearing  to  discuss  nursing 
home  care  in  California.  Troubled  by  our  findings  of  poor  care  in  the  state's  homes  and 
weak  oversight  by  the  Health  Care  Financing  Administration  (HCFA)  and  the  state 
oversight  agency,'  the  Committee  held  additional  hearings  on  nursing  home  care  and 
oversight  nationwide.  These  hearings  prompted  the  Administration  to  announce  a  series 
of  nursing  home  quality  initiatives  and  the  states  to  initiate  greater  oversight  activity.  In 
our  reports  and  testimony  since  July  1998,  we  identified  the  following  key  weaknesses: 

•  State  surveyors — the  professional  staff  in  state  agencies  who  inspect  nursing 
homes — understated  the  extent  of  serious  care  problems,  which  are  those  technically 
classified  as  causing  "actual  harm"  to  residents  and  those  placing  residents'  health, 
safety,  or  lives  in  "immediate  jeopardy."  The  understatement  problem  reflected 
procedural  weaknesses  in  the  states'  performance  of  surveys,  or  inspections,  of  the 
homes  and  the  predictable  timing  of  these  surveys. 

•  Complaints  by  residents,  family  members,  or  facility  staff  alleging  harm  to  residents 
remained  uninvestigated  for  weeks  or  months. 

•  When  serious  deficiencies  were  identified,  federal  and  state  enforcement  policies  did 
not  ensure  that  the  deficiencies  were  addressed  and  remained  corrected. 

•  Federal  mechanisms  for  overseeing  state  monitoring  of  nursing  home  quality  were 
limited  in  their  scope  and  effectiveness. 

In  providing  you  information  today  on  the  status  of  federal  and  state  efforts  to  ensure 
improvements  in  nursing  home  quality  since  the  identification  of  these  weaknesses  and 
introduction  of  the  quality  initiatives,  my  remarks  will  focus  on  (1)  progress  in  improving 
the  detection  of  quality  problems  during  annual  surveys,  (2)  how  the  prevalence  of 
identified  problems  has  changed,  (3)  the  status  of  efforts  to  strengthen  states'  complaint 
investigation  processes  and  federal  enforcement  policies,  and  (4)  additional  activities 
occurring  at  the  federal  level  to  improve  oversight  of  states'  quality  assurance  activities. 
These  remarks  are  based  on  a  report  we  are  issuing  today  that  addresses  these  issues  in 
more  detail.^ 

Overall,  the  series  of  federal  quality  initiatives  begun  2  years  ago  has  produced  a  range  of 
nursing  home  oversight  activities  that  need  continued  federal  and  state  commitment  to 


'California  Nursing  Homes:  Care  Problems  Persist  Despite  Federal  and  State  Oversight  (GAO/HEHS-98-202, 
July  27, 1998). 

'Nursing  Homes:  Sustained  Efforts  Are  Elssential  to  Realize  Potential  of  the  Quality  Initiatives  (GAO/HEHS- 
00-197). 
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reach  their  full  potential.  Certain  of  the  federal  initiatives  seek  to  strengthen  the  rigor 
with  viiich  states  conduct  their  required  annual  surveys  of  nursing  homes.  Others  focus 
on  the  timeliness  and  reporting  of  complaint  investigations  and  the  use  of  management 
information  to  guide  federal  and  state  oversight  efforts.  The  states  are  in  a  period  of 
transition  with  regard  to  the  implementation  of  these  initiatives,  partly  because  HCFA  is 
phasing  them  in  and  partly  because  states  did  not  begin  their  efforts  from  a  common 
starting  point.  HCFA's  efforts  toward  improving  the  oversight  of  states'  quality        a-  a 
assurance  activities  have  begim  but  are  unfinished  or  need  refinement. 

The  results  from  states'  recent  standard  surveys  provide  a  picture  of  federal  and  state 
efforts  in  progress.  On  average,  a  slightly  higher  proportion  of  homes  were  cited 
nationwide  for  actual  harm  and  immediate  jeopardy  deficiencies  on  their  most  recent  ; 
survey  than  were  cited  during  the  previous  survey  cycle.  While  it  was  expected  that 
more  deficiencies  would  be  identified  owing  to  the  increased  rigor  in  nursing  home 
inspections,  the  survey  results  could  also  suggest  that  nursing  homes  may  not  have  made 
sufficient  strides  to  measurably  improve  residents'  quality  of  care.  The  results  also  show 
a  wide  variation  across  states  in  the  proportion  of  homes  with  identified  serious  care 
deficiencies.  While  these  proportions  are  expected  to  vary  somewhat  from  one  state  to  • 
another,  the  wide  range  may  reflect  the  extent  to  which  the  inspection  of  homes  is 
inconsistent  across  states.  In  our  view,  the  full  potential  of  the  nursing  home  initiatives 
to  improve  quality  will  more  likely  be  realized  if  greater  uniformity  in  the  oversight 
process  can  be  achieved. 

BACKGROUND 

Oversight  of  nursing  homes  is  a  shared  federal  and  state  responsibility.  On  the  basis  of 
statutory  requirements,  HCFA  defines  standards  that  nursing  homes  must  meet  to 
participate  in  the  Medicare  and  Medicaid  programs  and  contracts  with  states  to  certify 
that  homes  meet  these  standards  through  annual  inspections  and  complaint 
investigations.  The  "annual"  inspection,  called  a  survey,  which  must  be  conducted  on 
average  every  12  months  and  no  less  than  every  15  months  at  each  home,  entails  a  team 
of  state  surveyors  spending  several  days  in  the  home  to  determine  whether  care  and  ; 
services  meet  the  assessed  needs  of  the  residents.  HCFA  establishes  specific  protocols, 
or  investigative  procedures,  for  state  surveyors  to  use  in  conducting  these 
comprehensive  surveys.  In  contrast,  complaint  investigations,  also  conducted  by  state 
surveyors  within  certain  federal  guidelines  and  time  fi:ames,  typically  target  a  single  area 
in  response  to  a  complaint  filed  against  a  home  by  a  resident,  the  resident's  family  or 
friends,  or  nursing  home  employees.  Quahty-of-care  problems  identified  during  either  . 
standard  surveys  or  complaint  investigations  are  classified  in  1  of  12  categories 
according  to  their  scope  (the  number  of  residents  potentially  or  actually  affected)  and 
their  severity  (potential  for  or  occurrence  of  harm  to  residents). 

Ensuring  that  documented  deficiencies  are  corrected  is  likewise  a  shared  responsibility. 
HCFA  is  responsible  for  enforcement  actions  involving  homes  with  Medicare 
certification — about  86  percent  of  all  homes.  States  are  responsible  for  enforcing 
standards  in  homes  with  Medicaid-only  certification — about  14  percent  of  the  total. 
Enforcement  actions  can  involve,  among  other  things,  requiring  corrective  action  plans, 
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monetary  fines,  denying  the  home  Medicare  and  Medicaid  payments  until  corrections  are 
in  place,  and,  ultimately,  terminating  the  home  from  participation  in  these  programs. 
Sanctions  are  imposed  by  HCFA  on  the  basis  of  state  referrals.  States  may  also  use  their 
state  licensure  authority  to  impose  state  sanctions. 

HCFA  is  also  responsible  for  overseeing  each  state  survey  agency's  performance  in 
ensuring  quality  of  care  in  its  nursing  homes.  One  of  its  primary  oversight  tools  is  the 
federal  monitoring  survey,  which  is  requited  annually  for  at  least  5  percent  of  the 
nation's  Medicare-  and  Medicaid-certified  nursing  homes.  HCFA  also  maintains  a  central 
database — the  On-line  Survey,  Certification,  and  Reporting  (OSCAR)  System — that 
compiles,  among  other  infonnation,  the  results  of  every  state  survey  conducted  on 
Medicare-  and  Medicaid-certified  facilities  nationwide. 

IMPROVEMENTS  MADE  IN 
ANNUAL  SURVEY  METHODS 

Federal  initiatives  were  introduced  to  strengthen  the  rigor  with  which  states  conduct 
required  annual  surveys  of  nursing  homes.  The  states  we  visited  have  begun  to  use  the 
new  methods  introduced  by  the  initiatives  to  spot  serious  (actual  harni  and  immediate 
jeopardy)  deficiencies  when  conducting  surveys,^  but  HCFA  is  still  developing  important 
additional  steps,  some  of  which  will  not  be  introduced  until  2002  or  2003.  HCFA  and  the 
states  have  also  attempted  to  address  problems  with  the  predictable  timing  of  the 
surveys,  but  improvements  made  have  been  modest  at  best. 

Improvements  Made  in 
Standard  Survey  Methodology 

In  our  prior  work,  we  found  that  surveyors  often  missed  significant  care  problems — such 
as  pressure  sores,  malnutrition,  and  dehydration — because  the  methods  they  used  to 
select  a  sample  of  a  home's  residents  for  review  lacked  sufficient  rigor.  To  select  the 
sample,  surveyors  rely  on  information  from  prior  surveys,  a  facility-prepared  census  of 
residents  grouped  by  medical  condition,  and  observations  of  residents  made  during  an 
initial  tour  of  the  home.  Certain  HCFA  initiatives  effective  July  1999  were  intended  to 
introduce  greater  objectivity  in  the  sample  selection  process.  Under  these  initiatives, 
state  survey  agencies  are  instructed  to  use  "quality  indicators"  to  guide  their  decisions  on 
where  to  focus  their  investigative  efforts.  Quality  indicators  are  essentially  numeric 
warning  signs  that  flag  the  prevalence  of  care  problems,  such  as  greater-than-expected 
instances  of  weight  loss,  dehydration,  or  pressure  sores.  These  outcome  measures 
enable  surveyors  to  rank  the  facility  against  other  nursing  homes  in  the  state  and  the 
nation  on  24  care  dimensions.  In  selecting  a  sample  of  residents  for  review,  surveyors 
use  infonnation  developed  from  the  quality  indicators,  which  they  later  supplement  with 
personal  observations. 


In  addition  to  visiting  California,  Missouri,  Washington,  and  Tennessee,  we  contacted  officials  in  Maryland 
and  Michigan,  two  states  in  which  we  had  conducted  reviews  previously. 
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In  coi\junction  with  the  use  of  quality  indicators,  HCFA  also  instructed  surveyors  to 
begin  using  a  new  set  of  investigative  protocols,  or  procedural  instructions,  intended  to 
make  the  facility  inspections  more  thorough  and  more  uniform,  thus  reducing  the 
variation  in  the  conduct  of  surveys  within  and  across  states.  However,  HCFA's  new 
guidance  on  the  use  of  quality  indicators  and  protocols  does  not  address  all  of  the 
identified  weaknesses  in  the  survey  methodology.  HCFA  needs  to  ensure  the  reliability 
of  the  data  on  which  the  quality  indicators  are  based,  because  the  data  are  self-reported 
by  the  nursing  homes  and  are  not  independently  verified.  Also,  in  our  view,  the  size  of 
the  sample  of  resident  cases  re\iewed  may  not  be  sufficient  to  establish  the  prevalence 
of  certain  identified  problems.  HCFA  plans  to  introduce  additional  survey  methodology 
guidance  in  2002  or  2003. 

Efforts  to  Reduce  Predictability 
in  the  Tirrung  of  Standard 
Surveys  Have  Been  Modest 

Surveyors  can  also  miss  care  problems  during  the  standard  sim^eys  when  the  timing  of 
these  visits  is  predictable,  allowing  fadlities  time  to  present  themselves  at  inspection  in 
ways  that  do  not  represent  the  home's  normal  routines  or  care  practices.  To  address  the 
predictability  problem,  HCFA  required  states  to  start  at  least  10  percent  of  standard 
surv^eys  outside  normal  workday  hovirs — either  early  morning,  evening,  or  on  -  v  < 

weekends — beguming  January  1,  1999.  HCFA  also  instructed  the  states  to  avoid,  if 
possible,  scheduling  a  home's  survey  for  the  same  month  as  the  one  in  which  the  home's 
previous  standard  survey  was  conducted. 

HCFA's  tracking  of  states'  progress  in  implementing  the  off-hour  survey  requirement  has 
not  been  timely.  Although  the  agency  instructed  states  to  begin  the  off-hour  initiative  in 
January  1999,  it  did  not  modify  its  national  OSCAR  database  to  enable  identifying  such 
surveys  vmtil  8  months  later,  in  August  1999,  and  did  not  instruct  the  states  to  enter  the 
data  on  such  surveys  imtil  February  2000.  It  was  another  6  months,  in  August  2000, 
before  HCFA  began  contacting  those  states  that  fell  short  of  meeting  the  10-percent 
requirement  to  elicit  improved  performance. 

Our  ar\alysis  of  successive  standard  surveys  shows  that  many  homes  in  the  six  states  we 
reviewed  continued  to  have  their  annual  inspection  within  a  short  time  from  the 
anniversary  of  their  previous  inspection  or  at  the  end  of  the  maximum  aUowedl5-month 
period  between  consecutive  surveys.  Both  circiunstances  allow  a  home  to  anticipate 
when  their  survey  wiU  occur.  (See  table  1.) 
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Table  1:  Predictability  of  Surveys 


State 

Number  of 

Percentage 

Percentage 

Percentage 

Total 

homes 

surveyed 

surveyed  14- 

surveyed  15- 

percentage 

within  15 

15  months 

16  months 

of 

days  of 

after  previous 

after 

surveys 

anniversary 

survey 

previous 

considered 

of  previous 

survey 

predictable 

survey 

California 

1,301 

8.0 

31.4 

15.0 

54.4 

Maryland 

243 

4.9 

14.8 

9.0 

28.7 

Michigan 

434 

14.0 

14.3 

9.9 

38.2 

Missouri 

476 

11.1 

13.9 

8.8 

33.8 

Tennessee 

351 

56.1 

0 

0 

56.1 

Washington 

278 

15.1 

17.6 

1.0 

33.7 

Note:  Data  were  extracted  from  OSCAR  in  August  2000.  Homes  not  showing  a  prior  survey  date  were  not 
included  in  this  ai\alysis. 

Over  half  the  surveys  in  Tennessee  vv^ere  conducted  viithin  15  days  of  the  anniversary  of 
the  previous  standard  survey."  In  CaUfomia  and  Maryland,  where  a  large  share  of  the 
surveys  occurred  late  in  the  15-month  cycle,  officials  explained  that  an  increased 
emphasis  on  conducting  complaint  investigations  more  promptly  drev^r  on  the  same 
surveyor  staff  who  perform  the  annual  surveys,  which  resulted  in  postponing  many  of 
the  surveys  until  as  late  as  possible. 

In  our  view,  the  off-hour  schedviling  of  surveys  is  too  limited  a  step  to  effectively  restrict 
homes'  opportimities  to  prepare  for  their  annual  inspection.  As  we  recommended  in  our 
July  1998  report,  the  predictability  problem  could  be  mitigated  by  segmenting  the 
surveys  into  more  than  one  visit.  Currently,  surveys  are  comprehensive  reviews  that  can 
last  several  days  and  entail  examining  not  only  a  home's  compliance  with  resident  care 
standards  but  also  with  administrative  and  housekeeping  standards.  Dividing  the  survey 
into  segments  performed  over  several  visits,  particularly  for  those  homes  with  a  history 
of  serious  deficiencies,  would  increase  the  presence  of  surveyors  in  these  homes  arid 
provide  an  opportunity  for  surveyors  to  initiate  broader  reviews  when  warranted.  With  a 
segmented  set  of  inspections,  homes  would  not  be  able  to  relax  their  efforts  to  provide 
quality  care  because  they  could  no  longer  rely  on  the  likelihood  of  the  next  surveyor's 
visit  being  12  to  15  months  away. 


*Until  recently,  Tennessee  law  limited  the  annual  inspection  time  frame  to  12  months.  In  May  2000, 
Tennessee  modified  this  law  to  permit  nursing  homes  to  be  surveyed  at  a  maximum  interval  of  15  months. 
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INCREASE  IN  IDENTIFIED  DEFICIENCIES 
DIFFICULT  TO  INTERPRET 

In  reviewing  the  identification  of  actual  harm  and  immediate  jeopardy  deficiencies,  we 
conducted  an  analysis  of  homes  cited  for  these  deficiencies  in  the  periods  before  and 
after  the  introduction  of  the  quality  initiatives.  We  found  the  following: 

•  Overall,  the  proportion  of  homes  with  documented  actiial  harm  and  immediate 
jeopardy  deficiencies  increased  marginally,  although  some  states  experienced  a 
decrease  in  the  number  of  homes  with  these  deficiencies. 

•  The  \'ariation  across  states  in  the  share  of  homes  cited  for  actual  harm  and  immediate 
jeopardy  deficiencies  after  the  introduction  of  the  initiatives  remained  wide — ^ranging 
from  under  11  percent  of  homes  in  Maine  to  58  percent  of  homes  in  Washington — but 
narrowed  slightly  from  the  period  before  the  initiatives. 

These  results  suggest  that  states  may  have  become  more  rigorous  in  their  identification 
and  classification  of  serious  deficiencies.  The  results  could  also  indicate  that, 
nationwide,  the  volume  of  such  deficiencies  may  have  increased  slightiy,  which  may  be 
attributable  in  part  to  reported  fadlity  staff  shortages  during  this  time  period.  With 
regard  to  the  variation  in  the  shares  of  homes  cited  for  serious  deficiencies,  the 
expectation  is  that,  as  the  perfonnance  of  standard  siirveys  becomes  more  consistent 
across  states,  differences  in  res\ilts  will  shrink.  (See  table  2.) 
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Table  2:  Percentage  of  Homes  With  Actual  Harm  and  Immediate  Jeopardy 
Deficiencies  Before  and  After  Implementation  of  the  Quality  Initiatives 


Percentage  of  home  with  actual  harm 
and  immediate  jeopardy  deficiencies 

State' 

Number  of  homes 
surveyed'" 
(1/99  to  7/00) 

Before  initiatives 
(1797  to  7/98) 

After  initiatives 
(1/99  to  7/00) 

Percentage  point 
difference 

Increase  of  5  percentage  points  or  greater 

Arizona 

125" 

17.2 

36.8 

19.6 

Arkansas 

253" 

14.7 

30.8 

16.1 

New  York 

606 

13.3 

27.6 

14.3 

Tennessee 

353 

11.1 

24.1 

13.0 

\  North  Carolina 

409 

31.0 

42.1 

11.1 

^ew  Jersey 

336" 

13.0 

23.8 

10.8 

Oregon 

157 

43.9 

53.5 

9.6 

Massachusetts 

541 

24.0 

32.9 

8.9 

West  Virginia 

144 

12.3 

20.1 

7.8 

Indiana 

581 

40.5 

48.2 

7.7 

Louisiana 

365" 

12.7 

20.3 

7.6 

Georgia 

364 

17.8 

25.0 

7.2 

Mississippi 

196" 

24.8 

31.6 

6.8 

Oklahoma 

394" 

8.4 

15.0 

6.6 

Colorado 

229 

11.1 

16.6 

5.5 

Maryland 

188" 

19.0 

24.5 

5.5 

Missouri" 

565 

21.0 

25.7 

4.7 

Change  of  less  than  5  percentage  points 

Maine 

124 

7.4 

10.5 

3.1 

Minnesota 

437 

29.6 

32.5 

2.9 

Texas 

1313 

22.2 

24.9 

2.7 

Michigan 

442 

43.7 

45.9 

2.2 

Nation 

16,8S4 

27.7 

29.6 

1.8 

Pennsylvania 

774 

29.3 

30.7 

1.4 

Illinois 

891 

29.8 

31.1 

1.3 

South  Carolina 

176 

28.6 

29.5 

0.9 

Connecticut 

260 

52.9 

53.5 

0.6 

Montana 

105 

38.7 

39.0 

0.3 

California 

1,301" 

28.2 

28.2 

0.0 

Wisconsin 

424 

17.1 

14.6 

-2.5 

Ohio 

995 

31.2 

28.6 

-2.6 

Kentucky 

306 

28.6 

25.2 

-3.4 

Decrease  of  5  percentage  points  or  greater 

Virginia 

282 

24.7 

19.5 

-5.2 

Washington 

281 

63.2 

57.7 

-5.5 

Nebraska 

241 

32.3 

26.6 

-5.7 

Alabama 

225 

51.1 

41.3 

-9.8 

Kansas 

404' 

47.0 

36.9 

-10.1 

South  Dakota 

112^ 

40.3 

29.5 

-10.8 

Florida 

746 

36.3 

21.7 

-14.6 

Iowa 

428" 

39.2 

22.7 

-16.5 

Twelve  states  and  the  District  of  Columbia  were  excluded  from  this  analysis  because  they  had  fewer  than 
100  homes  surveyed  since  January  1999. 


'"The  number  of  homes  cited  in  this  state  for  the  1999-2000  period  differed  by  10  percent  or  more  from  the 
number  documented  for  the  prior  period.  In  part,  these  differences  are  explained  by  the  fact  that  some 
states  have  still  not  recorded  the  results  of  a  home's  most  recent  survey  in  OSCAR. 
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'Although  our  work  in  Missouri  focused  on  the  agency  that  is  responsible  for  surveying  noi\hospital-based 
nursing  homes,  the  state's  number  of  homes  shown  in  this  table  also  includes  hospital-based  facilities. 

In  July  2000,  HCFA  released  a  report  indicating  a  direct  relationship  between  low  nursing 
home  staffing  levels  and  poor  quality  of  care.^  While  recruiting  and  retaining  staff  have 
been  long-standing  concerns,  state  officials  and  nursing  home  surveyors  we  interviewed 
recently  believe  the  problem  has  become  acute  and  has  directly  affected  the  quality  of 
care  provided  to  nursing  home  residents.  Reasons  cited  for  the  growing  staffing 
problems  include  a  highly  competitive  job  market  resulting  from  a  robust  economy 
combined  with  lower  wages  and  benefits  for  nurse's  aides  compared  with  other  health 
and  non-health  sector  opportunities,  and  increased  demand  for  staff  from  alternatives  to 
nursing  homes,  such  as  assisted  living  facilities.  ^  We  identffied  16  states  that  have 
increased  their  Medicaid  payments  to  supplement  nursing  home  staff  wages  and  benefits 
by  a  specific  amount.  ^ 

COMPLAINT  AND  ENFORCEMENT 

PROCESSES  ARE  IMPROVING.  BUT  MORE 

TIME  AND  REFINEMENT  NEEDED  TO  REACH  GOALS 

The  states  we  contacted  have  also  made  strides  in  addressing  complaint  investigations, 
but  not  enough  time  has  elapsed  to  fuUy  implement  or  evaluate  the  success  of  these 
efforts.  For  example,  the  states  in  our  review  were  not  yet  investigating  within  10  days 
all  complaints  that  allege  actual  harm  to  a  resident,  as  HCFA's  complaint  investigation 
initiative  now  requires,  but  they  have  efforts  under  way  to  reach  that  goal.  Similarly, 
HCFA  has  begun  applying  stronger  enforcement  policies  to  ensure  that  homes  comply 
with  federal  standards,  but  it  is  too  early  in  their  implementation  to  determine  whether 
these  policies  have  been  effective. 

The  states  we  contacted  generally  attributed  their  inability  to  meet  the  10-day 
investigative  time  frame  for  serious  allegations  to  an  increase  in  the  number  of 
complaints  received,  limited  staffing  levels,  and  competing  priorities,  particularly  the 
need  to  complete  standard  surveys  within  the  required  cycle.  Nevertheless,  the 
increased  attention  HCFA  and  the  states  have  placed  on  conducting  complaint 


'See  Appropriateness  of  Minimum  Nurse  Staffing  Ratios  in  Nursing  Homes  .Vol.  I-in  (Baltimore,  Md.: 
HCFA,  Summer  2000). 

'a  1996  Institute  of  Medicine  study  doaomented  similar  reasoiis  for  turnover  and  retention  problems 
among  nurses  aides.  Institute  of  Medicine,  Nursing  Staff  in  Hospitals  and  Nursing  Homes:  Is  it  Adequate? 
(Washington,  D.C.:  National  Academy  Press,  1996). 

'"Wage  pass-throughs"  provide  a  specific  amount  or  percentage  increase  in  reimbursement,  earmarked 
typically  for  the  salaries,  benefits,  or  both  of  direct  care  staff — such  as  nurses  and  nurse's  aides.  States 
that  have  enacted  wage  pass-throughs  include  Arkansas,  California,  Connecticut,  Florida,  Kansas,  Maine, 
Michigan,  Minnesota,  Montana,  Oklahoma,  South  Carolina,  Texas,  Utah,  Vermont,  Virginia,  and  Wisconsin. 
Four  other  states — Louisiana,  Maryland,  Massachusetts,  and  Missouri — only  recently  passed  legislation 
and  have  ik*  yet  implemented  their  wage  pass-through  programs. 
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investigations  in  the  past  18  months  has  resulted  in  some  improvements.  For  example, 
among  the  states  in  our  review,  we  noted  the  following: 

•  Increased  survey  resources.  Several  states  have  increased,  or  plan  to  increase,  the 
number  of  surveyors,  some  of  whom  will  be  assigned  specifically  to  conduct 
complaints  investigations.  Michigan  created  a  complaints  investigation  team  of  11 
surveyors,  representing  about  10  percent  of  the  state's  total  surveyor  staff. 
Washington  plans  to  increase  its  number  of  complaints  investigators  from  8  to  13. 

•  Improvements  in  classLfving  complaints.  AU  the  states  in  our  study  require  the 
seriousness  of  complaints  to  be  determined  by  an  experienced  surveyor;  Tennessee 
and  Washington  further  require  that  the  surveyor  be  a  licensed  nurse.  In  Missouri, 
individuals  without  survey  experience  had  been  responsible  for  classifying 
complaints,  but  now  an  experienced  district  office  surveyor,  normally  a  nurse,  does 
so.  Nevertheless,  the  proper  classification  of  complaints  remains  an  important  issue. 
For  example,  Michigan's  small  number  of  complaints  alleging  actual  harm — 17  of  902 
complaints  (2  percent)  in  the  last  half  of  1999 — raises  questions  about  whether  the 
complaints  were  appropriately  classified.  For  the  same  time  period,  Maryland  put  62 
percent  of  its  complaints  in  the  actual  harm  category. 

•  Organizational  changes.  To  improve  control  and  oversight  of  complaints,  both 
Maryland  and  Michigan  have  consolidated  their  nursing  home  complaint  and  survey 
activities  into  one  office  under  a  single  manager  .  Michigan  also  added  a  manager 
responsible  for  direct  oversight  of  the  complaint  investigation  team  Missouri 
created  a  state  complaint  coordinator  to  ensure  that  complaints  are  handled  in  a 
timely  manner. 

•  Upgrade  of  information  systems.  Several  states  are  automating  their  information 
systems  to  track  complaints  more  effectively.  The  use  of  these  data  systems  enables 
oversight  officials  to  ensure  that  states  are  complying  with  HCFA  guidance  on  setting 
complaint  investigation  priorities  and  meeting  prescribed  investigation  time  frames. 
For  example,  Missouri  plans  to  implement  a  new  automated  system  in  2001  that 
should  significantiy  improve  management's  ability  to  track  the  status  and  results  of 
complaint  investigations.  Tennessee  also  is  implementing  a  new  system  that  will 
replace  the  manual  tracking  of  complaints.  Washington  has  modified  its  complaint 
tracking  system  to  facilitate  its  use  by  the  state  agency's  district  offices. 

HCFA  intends  to  issue  more  detailed  guidance  to  the  states  in  2001  as  part  of  its 
complaint  process  improvement  project.  Among  other  things,  the  project  wiU  identify 
"best  practices"  for  complaint  investigations. 

The  Congress  and  the  Administration  recognized  that  additional  resources  were  needed 
to  address  expanded  workloads  associated  with  implementing  the  nursing  home  quality 
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initiatives.*  As  a  result,  the  Medicare  survey  and  certification  budget  was  increased  in 
fiscal  years  1999  and  2000,  of  which  $8  million  and  $23.5  million,  respectively,  reflected 
fimding  for  the  nursing  home  initiatives.  According  to  states'  expenditure  reports  on  the 
fiscal  year  1999  allocation,  much  of  the  $8  million  appears  to  have  gone  unspent. 
However,  a  precise  accounting  of  these  funds  is  not  available.  On  the  one  hand, 
discrepancies  between  the  initiatives  expenditure  reports  and  the  separate  reports  that 
capture  all  survey  and  certification  expenditiires  (including  the  initiatives)  raise  the 
possibility  that  some  states  may  have  spent  their  initiatives  funding  but  failed  to  account 
separately  for  initiatives  expenditures  as  required  by  HCFA.  On  the  other  hand,  the  two 
sets  of  reports  indicate  that  28  states  did  not  use  their  fuU  fiscal  year  1999  initiatives  or 
survey  and  certification  funding  allocations,  suggesting  that  a  substantial  portion  of  the 
$8  million  was  not  used  for  the  nursing  home  initiatives  in  fiscal  year  1999.  States  have 
not  yet  submitted  final  expenditure  reports  regarding  the  fiscal  year  2000  initiative 
allocations. 


HCFA  has  also  strengthened  the  enforcement  options  available  to  impose  sanctions  on 
nursing  homes  that  are  cited  for  actual  harm  and  immediate  jeopardy  violations.  In 
September  1998,  HCFA  modified  its  policy  to  require  that  states  refer  for  immediate 
sanctions  any  nursing  home  with  a  pattern  of  harming  a  significant  number  of  residents 
on  successive  surveys.  Effective  December  15, 1999,  HCFA  expanded  this  policy  to 
include  deficiencies  that  haimed  only  one  or  a  small  number  of  residents  on  successive 
surveys.  In  an  earlier  report,  we  estimated  that  this  change  could  increase  the  percentage 
of  homes  referred  immediately  for  sanctions  from  approximately  1  percent  to  as  many  as 
15  percent  of  homes  nationally Early  indications  from  some  states  are  that  their 
referrals  of  homes  to  HCFA  for  sanctions  are  on  the  rise. 

Additional  funds  were  also  provided  in  fiscal  years  1999  and  2000  to  hire  more  federal 
staff  to  reduce  the  large  number  of  pending  appeals  by  nursing  homes  and  collect 
assessed  fines  faster.  The  expectation  is  that  the  more  expeditious  resolution  of  appeals 
wiU  heighten  the  deterrent  effect  of  civil  fines.  It  is  too  early  to  assess  the  effect  of  the 
additional  funding  on  the  number  of  pending  appeals  because  the  new  staff  were  only 
hired  within  the  past  year  and  other  changes  in  enforcement  policy  are  expected  to 
increase  the  volume  of  nursing  home  appeals. 


^CFA  detennined  that  additional  state  resources  would  be  consumed  by  initiatives  requiring  states  to 
better  tsirget  and  monitor  poorly  performing  homes  and  to  investigate  any  complaint  alleging  actual  harm 
within  10  days  of  complaint  receipt  HCFA  also  anticipated  that  the  use  of  quality  indicators  would 
increase  surveyor  preparation  time  before  visiting  a  nursing  home  and  that  this  could  lead  to  a  net  increase 
in  total  survey  time. 


^Nursing  Homes:  HCFA  Initiatives  to  Improve  Care  Are  Under  Way  But  Will  Require  Continued 


Commitment  (GAO/T-HEHS-99-155,  June  30,  1999),  p.  12. 
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and  state  funding  allocations  are  based  on  states'  historical  activity  levels  and  costs. 
Such  a  process  rfewards  states  that  spent  substantial  amounts  in  the  past  and  holds  down 
funding  for  those  that  historically  spent  little  on  these  activities.  HCFA's  fiscal  year  2001 
annual  performance  plan,  as  required  under  the  Government  Performance  and  Results 
Act  of  1993,  establishes  a  performance  goal  of  moving  from  the  current  budget  process 
to  a  need-based  process.  HCFA  proposes  developing  national  standard  survey  measures 
and  costs  that  would  be  used  to  price  the  workload  for  each  state  survey  agency. 

CONCLUSIONS 

Over  the  past  2  years,  the  considerable  attention  focused  on  nursing  home  quality  of  care 
has  resulted  in  heightened  awareness  and  responses  at  many  levels — the  federal 
government,  the  states,  and  the  nursing  home  industry.  Many  of  the  resulting  new 
policies  and  practices  have  only  recently  been  instituted  and  wiU  need  time  to  take  hold. 
For  example,  better  detection  and  classification  of  serious  deficiencies  through  the 
standard  survey  process  wiQ  require  further  methodological  developments  aimed  at 
improving  the  selection  of  resident  cases  for  review.  New  efforts  wiU  be  required  to 
reduce  the  opportunities  for  homes  to  predict  the  timing  of  and  prepare  for  these 
inspections.  States'  efforts  to  expedite  complaint  investigations  and  systematize  the 
reporting  of  investigation  results  are  at  various  stages  of  completion.  More  time  must 
elapse  to  know  whether  strengthened  federal  enforcement  policies  in  fact  create  the 
incentives  and  environment  that  discourage  poor  care  and  ensure  permanent 
corrections.  Similarly,  with  respect  to  improved  federal  oversight,  the  effectiveness  of 
recent  internal  HCFA  reorganizations  and  management  information  reporting 
enhancements  can  only  be  judged  in  the  months  to  come. 

Vigilance  by  both  state  and  federal  officials  must  be  unrelenting  to  ensure  the  safety  and 
well-being  of  the  nation's  nursing  home  residents.  The  performance  of  oversight  can 
neither  be  taken  for  granted  nor  relaxed,  which  means  that  neither  HCFA  nor  tiie  states 
can  afford  to  lose  their  current  momentum.  The  Congress,  too,  can  play  an  important 
role  in  keeping  the  spotiight  on  oversight  agencies  and  the  nursing  home  industry  to 
achieve  quality  improvements.  We  will  continue  to  assist  this  Committee  and  the 
Congress  as  needed  to  assess  progress  on  these  issues. 

Mr.  Chairman  and  Members  of  the  Committee,  this  concludes  my  prepared  statement.  I 
will  be  happy  to  answer  any  questions  you  may  have. 
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The  Honorable  Charles  E.  Grassley 
Chairman 

The  Honorable  John  B.  Breaux 
Ranking  Minority  Member 
Special  Committee  on  Aging 
United  States  Senate 

The  Honorable  Christopher  S.  Bond 

United  States  Senate  .  ,i 

Since  1997,  the  Senate  Special  Committee  on  Aging  has  focused  considerable 
attention  on  the  need  to  improve  the  quality  of  care  for  the  nation's  1.6  million 
nursing  home  residents,  a  highly  vulnerable  population  of  elderly  and  disabled 
individuals.  In  a  series  of  reports  and  testimonies  prepared  at  the  Committee's 
request,  we  foimd  significant  weaknesses  in  federal  and  state  survey  and  oversight 
activities  designed  to  detect  and  correct  quality  problems.'  For  example,  we  reported 
that  about  15  percent  of  the  nation's  17,000  nursing  homes — an  unacceptably  high 
number — repeatedly  had  serious  care  problems  that  caused  actual  harm  to  residents 
or  placed  them  at  risk  of  death  or  serious  injury  (immediate  jeopardy).  Our  key 
findings  on  the  nursing  home  survey  process  included  the  following: 

•  The  results  of  state  surveys  understated  the  extent  of  serious  care  problems, 
reflecting  procedural  weaknesses  in  the  surveys  and  their  predictability. 

•  Serious  complaints  by  residents,  family  members,  or  staff  alleging  harm  to 
residents  remained  uninvestigated  for  weeks  or  months. 

•  When  serious  deficiencies  were  identified,  federal  and  state  enforcement  policies 
did  not  ensiire  that  the  deficiencies  were  addressed  and  remained  corrected. 

•  Federal  mechanisms  for  overseeing  state  monitoring  of  nursing  home  quality  were 
limited  in  their  scope  and  effectiveness. 

Concurrent  with  the  Committee's  July  1998  hearing,  the  President  announced  a  series 
of  initiatives  intended  to  address  many  of  the  weaknesses  we  identified.  Since  that 
time,  the  Administration  has  expanded  the  number  of  initiatives  to  about  30  and  the 

'See  related  GAO  products  listed  at  end  of  this  report 
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Congress  has  appropriated  additional  funds  to  support  the  increased  workload 
associated  with  implementing  the  initiatives.  To  determine  the  effect  of  the 
initiatives,  you  asked  us  to  assess  (1)  progress  in  improving  the  detection  of  quality 
problems  and  changes  in  measured  nursing  home  quality,  (2)  the  status  of  efforts  to 
strengthen  states'  complaint  investigation  processes  and  federal  enforcement 
policies,  and  (3)  additional  steps  taken  at  the  federal  level  to  improve  oversight  of 
states'  quality  assurance  activities. 

In  conducting  our  review,  we  analyzed  data  from  the  federal  On-Line  Survey, 
Certification,  and  Reporting  (OSCAR)  System,  which  compiles  the  results  of  state 
nursing  home  surveys.  We  visited  California,  Missouri,  Tennessee,  and  Washington, 
interviewing  officials  in  state  survey  agencies  and  their  district  offices.^  California 
and  Missouri  represented  states  that  were  about  average  in  terms  of  the  number  of 
actual  harm  and  immediate  jeopardy  deficiencies  cited  in  state  surveys  prior  to  the 
initiatives.  Tennessee  represented  the  low  end  of  the  range  and  Washington  the  high 
end.  We  also  contacted  officials  in  Maryland  and  Michigan,  states  that  were  included 
in  our  prior  work.  In  addition,  we  interviewed  Health  Care  Financing  Administration 
(HCFA)  officials  at  both  headquarters  and  regional  offices.  HCFA,  an  agency  within 
the  Department  of  Health  and  Human  Services  (HHS),  is  responsible  for  ensuring  that 
each  state  establishes  and  maintains  the  capability  to  periodically  survey  nursing 
homes  that  receive  federal  payments  in  order  to  ensure  that  the  homes  provide 
quality  care  to  residents.  Finally,  we  reviewed  relevant  documents  from  both  state 
agencies  and  HCFA.  We  conducted  our  review  from  January  to  August  2000  in 
accordance  with  generally  accepted  government  auditing  standards. 

RESULTS  IN  BRIEF 

Overall,  the  introduction  of  the  recent  federal  quality  initiatives  has  generated  a  range 
of  nursing  home  oversight  activities  that  need  continued  federal  and  state  attention  to 
reach  their  full  potential.  The  states  are  in  a  period  of  transition  with  regard  to  the 
implementation  of  the  quality  initiatives,  in  part  because  HCFA  is  phasing  them  in 
and  in  part  because  states  did  not  begin  their  efforts  from  a  common  starting  point. 
Efforts  at  the  federal  level  toward  improving  the  oversight  of  states'  quality  assurance 
activities  have  commenced  but  are  xmfinished  or  need  refinement. 

Federal  initiatives  were  introduced  to  strengthen  the  rigor  with  which  states  conduct 
required  annual  nursing  home  surveys.  The  states  we  visited  have  begvm  to  use  the 
new  methods  introduced  by  the  initiatives  to  spot  serious  deficiencies  when 
conducting  surveys,  but  HCFA  is  still  developing  important  additional  steps  that  may 
not  be  introduced  until  2002  or  2003.  likewise,  efforts  to  reduce  the  predictable 
timing  of  the  surveys — that  is,  to  minimize  the  opportunity  for  homes  so  inclined  to 
cover  up  problems — have  been  modest  to  date.  To  measure  the  effect  of  the  survey 


^tate  surveyors  are  typically  assigned  to  local  district  offices  (sometimes  referred  to  as  regional 
offices)  that  are  responsible  for  conducting  musing  home  surveys  and  complaint  investigations.  In 
Missouri,  separate  state  offices  are  responsible  for  overseeing  hospital-based  and  all  other  nursing 
homes.  We  focused  our  work  on  the  Missouri  office  that  oversees  the  approximately  85  percent  of  all 
nursing  homes  that  are  not  hospital-based. 
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process  improvements,  we  analyzed  the  change  in  the  number  of  nursing  homes  cited 
for  serious  deficiencies  in  the  periods  before  and  after  the  introduction  of  the  quality 
initiatives.  Our  results  showed  a  marginal  increase  nationwide  in  the  proportion  of 
homes  with  documented  actual  harm  and  immediate  jeopardy  deficiencies,  although 
there  was  considerable  variation  across  states,  with  some  states  experiencing  a 
decrease  in  homes  with  these  deficiencies.  These  results  suggest  that  states  may 
have  become  more  rigorous  in  their  identification  and  classification  of  serious 
deficiencies.  The  results  could  also  indicate  that  the  volume  of  such  deficiencies  has 
actually  increased  slightly  nationwide,  a  situation  consistent  with  states'  heightened 
concenis  about  potential  facility  staff  shortages  during  this  same  time  period. 

The  states  we  contacted  also  have  made  strides  in  improving  their  investigations  of 
and  follow-up  to  complaints,  but  not  enough  time  has  el£^>sed  to  consider  these 
efforts  complete.  For  example,  the  states  in  our  review  were  not  yet  investigating  all 
complaints  that  allege  actual  hann  to  a  resident  within  10  days,  as  HCFA  now 
requires,  but  were  working  toward  that  goal  by  hiring  jidditional  surveyors  to  staff  the 
investigations,  establishing  procedures  that  make  it  easier  to  file  complaints,  or 
developing  new  tracking  systems  to  improve  their  oversight  of  complaint 
investigations  by  local  district  offices.  For  some  states,  the  provision  of  federal 
funding  to  support  the  nursing  home  initiatives  came  too  late  in  the  state  budget 
cycle  for  agencies  to  capitalize  on  the  additional  funds  for  fiscal  year  1999.  HCFA 
also  has  strengthened  the  enforcement  tools  available  to  sanction  nursing  homes  that 
are  cited  for  actual  harm  and  immediate  jeopardy  violations,  but  too  little  time  has 
elapsed  to  assess  the  application  of  these  tools.  Early  indications  from  some  states 
are  that  their  referrals  of  homes  to  HCFA  for  sanctions  are  on  the  rise.  Finally, 
additional  funds  were  provided  in  fiscal  years  1999  and  2000  to  hire  new  HHS  staff  in 
order  to  reduce  the  large  number  of  pending  appeals  by  nursing  homes  and  to  collect 
assessed  fines  faster.  The  expectation  is  that  the  more  expeditious  resolution  of 
appeals  will  heighten  the  deterrent  effect  of  civil  fines.  It  is  too  early  to  assess  the 
effect  of  the  additional  funding  on  the  number  of  pending  appeals  because  the  new 
staff  were  only  hired  within  the  past  year  and  other  changes  in  enforcement  policy 
are  expected  to  increase  the  volume  of  nursing  home  j^peals. 

To  improve  nursing  home  oversight  at  the  federal  level,  HCFA  has  made  recent 
organizational  changes  to  address  past  cor\sistency  and  coordination  problems 
between  its  central  office  and  10  regional  offices.  It  also  intends  to  intensify  its  use  of 
management  information  data  systems  and  reports  to  verify  and  assess  states' 
oversight  activities  and  view  more  closely  the  performance  of  the  homes  themselves. 
Our  review  showed  that  an  examiivation  of  previously  available  information  could 
have  identified  shortcomings  in  a  state's  survey  activities  even  before  they  came  to 
light  as  the  result  of  a  criminal  investigation. 
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BACKGROUND 

Oversight  of  nursing  homes  is  a  shared  federal  and  state  responsibility.  On  the  basis 
of  statutory  requirements,  HCFA  defines  standards  that  nursing  homes  must  meet  to 
participate  in  the  Medicare  and  Medicaid  programs  and  contracts  with  states  to 
assess  whether  homes  meet  these  standards  through  annual  surveys  and  complaint 
investigations.  The  "annual"  standard  survey,  which  must  be  conducted  on  average 
every  12  months  and  no  less  than  once  every  15  months  at  each  home,  entails  a  team 
of  state  surveyors  spending  several  days  in  the  home  to  determine  whether  care  and 
services  meet  the  assessed  needs  of  the  residents  and  whether  the  home  is  in 
compliance  with  long-term-care  facility  requirements.  HCFA  establishes  specific 
protocols;  or  investigative  procedures,  for  state  surveyors  to  use  in  conducting  these 
comprehensive  surveys.  In  contrast,  complaint  investigations,  also  conducted  by 
state  surveyors  but  following  the  individual  state's  procedures,  within  certain  federal 
guidelines  and  time  frames,  target  a  single  area,  typically  in  response  to  a  complaint 
filed  against  a  home  by  a  resident,  the  resident's  family  or  friends,  or  nursing  home 
employees.  Quality-of-care  problems  identified  during  either  standard  surveys  or 
complaint  investigations  are  classified  in  one  of  12  categories  according  to  their 
scope  (the  number  of  residents  potentially  or  actually  affected)  and  their  severity.  An 
A-level  deficiency  is  the  least  serious  and  is  isolated  in  scope,  while  an  L-level 
deficiency  is  the  most  serious  and  is  considered  to  be  widespread  in  the  nursing 
home  (see  table  1).  At  some  homes,  state  siuveyors  identify  no  deficiencies. 


Table  1:  Scope  and  Severity  of  Deficiencies 


Scope 

Severity 

Isolated 

Pattern 

Widespread 

Immediate  jeopardy' 

J 

K 

L 

Actual  harm 

G 

H 

I 

Potential  for  more  than  minimal  harm 

D 

E 

F 

Potential  for  minimal  harm' 

A 

B 

C 

'Actual  or  potential  for  death/serious  iiyury. 

'Nursing  home  is  considered  to  be  in  "substantial  compliance." 


Ensuring  that  documented  deficiencies  are  corrected  is  likewise  a  shared 
responsibility.  HCFA  is  responsible  for  enforcement  actions  involving  homes  with 
Medicare  certification — ^about  86  percent  of  all  homes.^  The  scope  and  severity  of  a 
deficiency  determines  the  applicable  enforcement  action  and  whether  it  is  optional  or 
mandatory.  Enforcement  actions  can  involve,  among  other  things,  requiring 
corrective  action  plans;  monetary  fines;  denying  the  home  Medicare  and  Medicaid 
payments;  and,  ultimately,  terminating  the  home  from  participation  in  these 
programs.  Sanctions  are  imposed  by  HCFA  on  the  basis  of  state  referrals.  HCFA 
normally  accepts  a  state's  recommendations  for  sanctions  or  other  corrective  actions 
but  can  modify  them.  Before  a  sanction  is  imposed,  federal  policy  generally  gives 


'Included  in  this  percentage  are  homes  certified  for  both  Medicaid  and  Medicare. 
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nursing  homes  a  grace  period  of  30  to  60  days  to  correct  a  deficiency.  With  HCFA 
^proval,  states  may  impose  their  own  sanctions,  and  some  prefer  to  do  so  because 
they  may  impose  them  immediately,  without  giving  the  home  a  grace  period  to 
correct  the  deficiency/  States  may  also  use  their  state  licensure  authority  to  impose 
state  sanctions.  States  are  responsible  for  enforcing  standards  in  homes  with 
Medicaid-only  certification — about  14  percent  of  the  total.  They  may  use  the  federal 
sanctions  or  rely  upon  their  own  state  licensure  authority  and  nursing  home 
sanctions.  ? 

HCFA  also  is  responsible  for  overseeing  each  state  survey  agency's  performance  in 
ensviring  quality  of  care  in  its  nursing  homes.  Its  primary  oversight  tools  are  the 
federal  comparative  and  observational  surveys  conducted  annually  in  at  least  5 
percent  of  the  nation's  certified  Medicare  and  Medicaid  nursing  homes.  A 
comparative  survey  involves  a  federal  survey  team  conducting  a  complete, 
independent  survey  of  a  home  within  2  months  of  the  completion  of  a  state's  survey 
in  order  to  compare  and  contrast  the  findings.^  In  an  observational  survey,  one  or 
two  federal  surveyors  accompany  a  state  survey  team  to  a  nursing  home  to  watch  the 
team  conduct  survey  tasks,  give  immediate  feedback,  and  later  rate  the  team's 
performance.  The  vast  majority  of  federal  surveys  are  observational.  Additionally,  in 
1996  HCFA  initiated  the  State  Agency  Quality  Improvement  Program  (SAQIP),  which 
requires  states  to  self-report  their  compliance  with  seven  performance  standards  and 
to  implement  quality  improvement  plans  to  address  any  deficiencies  identified  in 
their  survey  processes. 

In  its  federal  monitoring  role,  HCFA  directs  the  states'  implementation  of  the 
Administration's  nursing  home  initiatives,  which  are  intended  to  improve  nursing 
home  oversight  and  quality  of  care.  Many  of  the  initiatives  address  previous 
problems  identified  by  us,  HCFA,  and  others.  This  report  focuses  on  selected 
initiatives  fi-om  the  following  three  areas: 

•  Improving  nursing  home  reviews.  These  initiatives  are  intended  to  strengthen 
states'  periodic  surveys  and  complaint  investigations,  enabling  surveyors  to  better 
detect  quality-of-care  deficiencies. 

•  Ensuring  compliance.  These  initiatives  are  intended  to  ensure  that  homes  with 
serious  deficiencies  or  homes  that  repeatedly  cause  harm  to  residents  promptly 
correct  deficiencies  and  sustain  compliance  with  federal  requirements  thereafter. 


*If  a  state  has  a  unique  enforcement  sanction,  it  n\ay  obtain  HCFA  approval  to  use  it  in  lieu  of  a  federal 
remedy.  The  state  must  satisfy  HCFA  that  its  sanction  is  as  effective  as  a  federal  remedy  in  deterring 
noncompliance  and  correcting  deficiencies.  In  addition,  state  sanctions  must  meet  several  general 
requirements,  including  timing  and  notice  req\urements  in  federal  regulations  and,  according  to  HCFA, 
consistency  with  statutory  intent. 

"The  Omnibus  Budget  Reconciliation  Act  of  1987  requires  HCFA  to  conduct  comparative  surveys 
within  2  months  of  states'  surveys.  In  August  1999,  HCFA  urged  its  regional  offices  to  commence 
comparative  surveys  within  14  to  28  days  after  a  state's  survey. 
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•  Improving  federal  monitxjring.  These  initiatives  are  intended  to  er\sure  that  HCFA 
and  its  regional  offices  iise  appropriate  oversight  mechanisms  and  data  systems  to 
assess  the  effectiveness  of  states'  survey  activities. 

Appendix  I  provides  a  chronology  of  and  summarizes  the  key  quality  initiatives 
discussed  in  this  report.  Though  many  initiatives  were  announced  in  July  1998,  some 
important  changes  were  not  implemented  until  the  second  half  of  1999  and  others  are 
still  in  the  planning  phase. 

PROGRESS  MADE  IN  IMPRQVING  ANNUAL  SURVEYS. 
BUT  MEASURING  THE  EFFECT  IS  PROBLEMATIC 

HCFA  and  the  six  states  we  contacted  have  taken  important  steps  toward  improving 
the  rigor  of  nursing  home  surveys.  HCFA  has  begun  a  major  redesign  of  its  nursing 
home  survey  methodology,  but  only  phase  one  of  the  overall  plan  has  been 
implemented  by  state  survey  agencies.  When  phase  two  is  completed,  HCFA  should 
have  significantly  improved  the  tools  for  effectively  identifying  the  scope  and  severity 
of  care  problems.  However,  the  second  phase  is  not  expected  to  be  implemented 
until  2002  or  2003.  Despite  the  progress  to  date  in  improving  surveyors'  ability  to 
detect  deficiencies,  the  timing  of  nursing  home  surveys  in  some  states  continues  to 
be  predictable,  allowing  facilities  to  mask  certain  deficiencies  if  they  choose  to  do  so. 
Recogruzing  the  need  for  self-improvement  in  the  type  and  extent  of  oversight,  the 
states  we  visited  are  beginning  to  identify  and  address  other  weaknesses  in  the 
survey  process  not  covered  by  the  Administration's  initiatrves.  Consistent  with  the 
expectation  that  improvements  in  the  survey  process  would  lead  to  the  identification 
of  more  problems,  the  proportion  of  homes  with  serious  deficiencies  increased  in 
many  states  after  the  introduction  of  survey  methodology  improvements.  Although 
the  identification  of  more  deficiencies  could  be  the  result  of  better  detection,  growing 
reports  of  problems  with  nursing  home  staffing  raise  concen\s  that  the  actual 
proportion  of  homes  with  deficiencies  may  have  increased.  This  possibility 
underscores  the  importance  of  adequate  federal  and  state  oversight  of  nursing 
homes. 

Survey  Methodology  Strengthened  and  Further 
Improvements  Are  in  the  Planning  Phase 

Annual  standard  surveys  provide  states  the  opportunity  to  systematically  and 
comprehensively  assess  nursing  home  quality.  In  our  prior  work,  we  found  that 
surveyors  often  missed  significant  care  problems — such  as  pressvire  sores, 
malnutrition,  and  dehydration — because  the  methods  they  used  lacked  sufficient 
rigor.*  In  addition,  problems  went  undetected  because  nursing  homes  were  able  to 
predict  the  timing  of  their  next  survey  and,  if  so  inclined,  conceal  problems  such  as 
routinely  having  too  few  staff  to  care  for  residents. 


"California  Nvirsmg  Homes:  Care  Problems  Persist  Despite  Federal  and  State  Oversight  (GAO/HEHS- 
98-202,  July  27,  1998). 
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Sampling  Methodology 

In  response  to  survey  methodology  weaknesses,  HCFA  planned  a  two-phase  revision 
of  the  survey  process.  Phase  one  introduced  a  new  tool  to  help  surveyors  do  a  better 
job  of  selecting  a  resident  sample,  instructed  states  to  increase  the  sample  size  in 
areas  of  particular  concern,  and  required  the  use  of  investigative  protocols  intended 
to  make  the  siuvey  process  more  systematic.  Still  in  the  planning  stages,  phase  two 
improvements  will  tackle  problems  that  remain,  such  as  ensuring  rigor  in  the 
augmentation  of  the  initial  sample  selected  off-site  and  improving  the  thoroughness 
of  the  on-site  investigations. 

Surveyors'  assessment  of  the  quality  of  care  provided  to  a  sample  of  residents  serves 
as  the  basis  for  evaluating  nursing  homes.  Effective  July  1999,  HFCA  ii\structed  state 
survey  agencies  to  begin  using  "quality  indicators"  to  review  information  on  the  care 
provided  to  a  home's  residents  before  actually  visiting  the  home.  Quality  indicators 
are  essentially  numeric  warning  signs  of  the  prevalence  of  care  problems,  such  as 
greater-than-expected  instances  of  weight  loss,  dehydration,  or  pressure  sores.  They 
are  derived  from  nursing  homes'  assessments  of  residents  and  rank  a  facility  in  24 
areas  compared  with  other  nursing  homes  in  the  state. ^  By  using  the  quality 
indicators  to  select  a  preliminary  sample  of  residents  before  the  on-site  review, 
surveyors  are  better  prepared  to  identify  potential  care  problems.  *  Surveyors 
augment  this  preliminary  sample  with  additional  resident  cases  once  they  arrive  at 
the  musing  home.  In  coryunction  with  the  introduction  of  quality  indicators,  HCFA 
also  instructed  surveyors  to  (1)  increase  the  sample  size  in  areas  such  as  maintaining 
proper  body  weight  (nutrition),  fluid  intake  (dehydration),  and  pressure  sores  and  (2) 
begin  using  a  series  of  investigative  protocols  in  these  and  other  areas.  The  protocols 
are  procedural  instructions  intended  to  provide  greater  standardization  and  make  the 
on-site  surveys  thorough.  Our  prior  work  noted  that  the  sample  typically  included  an 
insuflBcient  number  of  different  types  of  resident  cases  to  adequately  identify  serious 
quality  problems. 

The  need  to  provide  training  in  the  use  of  quality  indicators  to  the  ^proximately 
3,500  state  nursing  home  surveyors  delayed  implementation.  HCFA  held  four  training 
sessions  for  about  800  supervisory-level  staff — state  survey  directors,  state  trainers, 
and  lead  surveyors — during  April  through  June  1999.  In  turn,  these  individuals 
trained  surveyors  in  their  local  offices. 


'Quality  indicators  were  the  result  of  a  HCFA-funded  project  at  the  University  of  Wisconsin.  The 
developers  based  their  woric  on  nursing  home  resident  assessment  information  known  as  the  minimum 
data  set — data  that  all  homes  are  required  to  report  to  HCFA.  See  Center  for  Health  Systems  Research 
and  Analysis,  Facility  Guide  for  the  Nursing  Home  Quality  Indicators  (University  of  Wisconsin- 
Madison:  Sept  1999). 

"Prior  to  the  introduction  of  quality  indicators,  selection  of  the  sarr^le  was  less  systematic,  relying  on  a 
listing  of  residents  and  their  conditions  maintained  at  the  nursing  home  and  on  observation  of 
residents  made  during  a  walk-throu^  of  the  facility. 
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Tliough  the  use  of  quality  indicators  and  protocols  introduced  more  rigor  into  the 
survey  process,  they  are  not  a  panacea  for  all  survey  methodology  problems. 
Because  the  basis  for  quality  indicators  is  self-reported  data  by  nursing  homes,  there 
needs  to  be  confidence  that  the  data  are  accurate.  In  addition,  some  portion  of  the 
residents  selected  using  the  quality  indicators  may  no  longer  be  in  the  nursing 
home — a  problem  frequently  identified  by  the  surveyors  we  interviewed.  These 
problems  highlight  the  importance  of  on-site  augmentation  of  the  sample.  Finally,  the 
current  protocols  are  a  starting  point,  but  additional  steps  need  to  be  taken  to  ensure 
that  surveyors  thoroughly  and  systematically  assess  the  care  areas  targeted  using  the 
quality  indicators. 

To  address  these  remaining  problems  with  sampling  and  the  investigative  protocols, 
HCFA  is  planning  a  second  revision  of  its  survey  methodology  to  be  implemented  in 
2002  or  2003.  The  focus  of  phase  two  is  (1)  improving  the  on-site  augmentation  of  the 
preliminary  sample  selected  off-site  using  the  quality  indicators  and  (2)  strengthening 
the  protocols  used  by  surveyors  to  ensure  more  rigor  in  their  on-site  investigations. 
We  continue  to  believe  that  implementation  of  this  phase  is  necessary  for  HCFA  to 
fully  respond  to  our  recommendation  to  significantly  improve  the  ability  of -surveys  to 
effectively  identify  the  existence  and  extent  of  deficiencies. 

Survey  Predictability 

To  address  the  predictability  problem,  HCFA  required  states  to  start  at  least  10 
percent  of  standard  surveys  outside  the  normal  workday — either  on  weekends,  in  the 
early  morning,  or  in  the  evening — ^beginning  January  1, 1999.  HCFA  also  instructed 
the  states  to  avoid,  if  possible,  scheduling  a  home's  survey  for  the  same  month  as  the 
one  in  which  the  home's  previous  standard  survey  was  conducted. 

Tracking  states'  progress  in  implementing  surveys  that  begin  outside  the  normal 
workday  has  been  problematic  for  HCFA.  The  agency  did  not  modify  its  data  system 
to  allow  states  to  identify  such  surveys  in  OSCAR  until  August  1999—8  months  after 
the  requirement  to  conduct  such  surveys  was  implemented.  In  February  2000,  HCFA 
instructed  states  to  begin  identifying  off-hours  surveys  in  OSCAR  for  those  conducted 
on  or  after  October  1, 1999.  HCFA  data  for  the  period  October  1, 1999,  through  June 
30,  2000,  indicate  that  nationally  about  10  percent  of  surveys  were  started  outside 
normal  working  hours.  However,  in  August  2000,  HCFA  sent  letters  to  states 
performing  well  below  the  10-percent  target,  reminding  them  of  the  requirement, 
asking  them  to  confirm  the  accuracy  of  OSCAR  data,  and  asking  how  they  intend  to 
increase  their  percentage  of  off-hour  surveys." 

Though  varying  the  starting  time  of  surveys  may  be  beneficial,  this  initiative  is  too 
limited  in  reducing  svirvey  predictability.  Our  analysis  of  the  most  current  survey 
data  shows  that  between  29  percent  and  56  percent  of  the  surveys  conducted  in  six 
states  were  predictable  (see  table  2).  Many  surveys  could  be  viewed  as  being 
predictable  because  they  were  conducted  within  a  month  of  the  15-month  limit 


'States  still  have  the  opportuiuty  to  meet  the  lO^wrcent  requirement  by  performing  more  than  10 
percent  of  siuvejrs  off-hours  during  the  remainder  of  the  fiscal  year. 
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between  annual  sxirveys.  As  the  15-month  limit  approaches,  homes  are  aware  that 
the  survey  will  soon  occur.  Both  California  and  Maryland  officials  attributed  delays 
in  conducting  annual  sxirveys  to  the  increased  emphasis  on  investigating  complaints 
more  promptly,  which  required  delaying  many  annual  surveys.  In  fact,  a  third  of  the 
siirveys  in  Marj'land  as  well  as  10  percent  of  California  and  7  percent  of  Michigan 
surveys  were  late — that  is,  conducted  after  the  16*  month. 

Surveys  that  occur  at  nearly  the  same  time  each  year  may  also  be  considered 
predictable.  As  table  2  shows,  over  half  the  surveys  in  Teimessee  were  conducted 
within  15  days  of  the  anniversary  of  the  previous  standard  survey.  Tennessee  officials 
told  us  that  their  predictability  problem  resulted  in  large  part  from  a  state  law 
requiring  homes  to  be  surveyed  at  least  every  12  months  instead  of  the  maximuml5 
months  permitted  by  federal  law.'°  We  continue  to  believe  that  our  July  1998 
recommendation  to  make  annual  surveys  less  predictable  by  segmenting  them  into 
more  than  one  review  throughout  the  year  has  merit  Such  an  approach  would  give 
surveyors  more  opportunities  to  observe  problematic  homes  and  initiate  broader 
reviews  when  warranted. 


Table  2:  Predictable  Survevs  for  Nursing  Homes  in  Six  States 


State 

Number  of 

Surveyed 

Surveyed 

Surveyed 

Percentage 

homes 

within  15 

between  14 

between  15 

of  total 

days  of  1- 

and  15 

and  16 

predictable 

year 

months  after 

months 

Surveys 

anniversary 

last  survey 

after  last 

of  last  survey 

(percent) 

survey 

(percent)* 

(percent) 

California 

1,301 

8.0 

31.4 

15.0 

54.4 

Mao'land 

243 

4.9 

14.8 

9.0 

28.7 

Michigan 

434 

14.0 

14.3 

9.9 

38.2 

Missouri 

476 

11.1 

13.9 

8.8 

33.8 

Tennessee 

351 

56.1 

0 

0 

56.1 

Washington 

278 

15.1 

17.6 

1.0 

33.7 

Tor  the  ■'15-day''  analysis,  we  included  homes  whose  ciirrent  STorvey  was  conducted  between  15  days 
preceding  and  15  days  following  the  1-year  anniversary  of  the  prior  survey. 


Note:  Data  were  extracted  from  OSCAR  in  August  2000.  Homes  not  showing  a  prior  survey  date  were 
not  included  in  this  analysis. 


'In  May  2000,  Teiuiessee  modified  this  law  to  permit  homes  to  be  surveyed  at  a  maximum  interval  of 
15  months. 


9 


GAO/HEHS-00-197  Nursing  Home  Quality  Initiatives 


32 


B-284751 

State  Initiatives 

States  are  also  undertaking  their  own  initiatives  to  improve  the  survey  process.  In 
some  cases,  these  changes  are  under  way  but  not  complete.  Some  states  plan  to  hire 
new  surveyors  (see  table  3)  and  have  made  efforts  to  improve  the  monitoring  of  their 
local  survey  offices.  California  plans  to  hire  200  new  surveyors  in  2000  in  order  to 
increase  the  frequency  and  unpredictability  of  surveys  and  to  expand  its  oversight  of 
poorly  performing  homes.  In  Maryland,  the  number  of  surveyors  is  projected  to 
reach  59  by  January  2001 — a.  100-percent  increase  since  July  1999.  Prior  to  the 
initiatives,  local  district  offices  in  California  had  generally  operated  with  considerable 
autonomy  and  with  little  centralized  control.  When  we  visited  in  April  2000, 
California  was  in  the  process  of  increasing  the  number  of  district  offices  and 
realigning  existing  districts  to  obtain  a  more  appropriate  balance  between  workload 
and  staffing.  To  facilitate  oversight,  each  office  will  report  to  one  of  four  field 
coordinators  (north,  central,  south,  and  Los  Angeles)  who  report  directly  to  the 
assistant  deputy  director  of  the  state  survey  agency.  California  is  also  expanding  its 
quality  assurance  reviews  of  survey  findings  after  identifying  significant  problems  in 
survey  documentation,  including  the  scope  and  severity  of  deficiencies  classified 
lower  than  the  evidence  in  the  survey  documentation  warranted  and  errors  in  survey 
procedure.  Missouri  officials  told  us  that  by  the  end  of  2000,  they  plan  to  establish  a 
new  quality  assurance  unit  that  will  be  responsible  for  reviewing  a  largely  random 
sample  of  completed  surveys  and  complaint  investigations  from  each  of  its  seven 
district  offices.  Tennessee  increased  oversight  and  control  of  district  office 
operations  by  hiring  a  full-time  quality  inspector  to  conduct  targeted  reviews  in  each 
of  the  state's  three  district  offices.  These  reviews  have  resulted  in  the  identification 
of  serious  weaknesses  in  the  survey  process  and  the  scheduling  of  remedial  training 
sessions  for  surveyors. 


Table  3:  Examples  of  Planned  State  Funding  Increases  to  Hire  Additional  Surveyors 
and  Enhance  Oversight  of  Nursing  Homes 


State 

Objective  of  state  funding  increase 

California 

California's  2000-2001  budget  contained  an  "Aging  With  Dignity  Initiative."  It  provided  over 
$15  million  to  hire  more  than  200  new  surveyors  to  (1)  increase  the  frequency  and 
unpredictability  of  nursing  home  survejre,  (2)  expand  reviews  of  poorly  performing  nursing 
homes,  and  (3)  guarantee  a  rapid  response  to  nonemergency  complaints.  This  initiative 
also  included  substantial  funding  for  nursing  home  quality-of-care  enhancements  such  as 
providing  $10  million  for  cash  awards  to  exemplary  nursing  homes.  California  ofBcials 
estimate  that  about  one-third  of  these  increases  respond  to  Medicare  requirements. 

Maryland 

Maryland  plans  to  provide  $1.1  million  for  increased  state  oversight  in  a  supplemental 
budget  for  fiscal  2001.  Of  that,  about  $600,000  would  hire  20  additional  inspectors, 
aUowing  the  state  to  visit  nursing  homes  twice  a  year  instead  of  once. 

Missouri 

Missouri's  state  legislature  provided  $318,000  in  appropriation  authority  to  help  fund  27 
positions  to  meet  new  or  enhanced  state  and  federal  mandates  related  to  survey,  licensure, 
and  complaint  activities  at  long-term-care  facilities. 
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Considerable  Inter-State  Variation  Still  Exists  in 
Citation  of  Serious  Deficiencies, 
but  Range  Is  Beginning  to  Narrow 

Consistent  with  the  expectation  that  improvements  in  the  survey  process  would  lead 
to  the  identification  of  more  problems.  Xhe  proportion  of  homes  identified  with 
serious  deficiencies  increased  in  a  majoritj*  of  states  after  the  introduction  of  survey 
methodology  improvements.  The  variation  in  actual  harm  and  immediate  jeopardy 
deficiencies  is  stiH  great — ranging  from  10.5  percent  of  homes  in  Maine  to  58  percent 
in  Washington — but  appears  to  be  narrowing. 

Table  4  shows  the  change  in  actual  harm  and  immediate  jeopardy  deficiencies  in 
states  where  a  minimum  of  100  nursing  homes  was  surveyed  since  January  1999."  In 
some  states,  these  shifts  were  significant; 

•  Seventeen  states  had  a  5  percentage  point  or  greater  increase  in  the  proportion  of 
homes  identified  with  actual  harm  and  immediate  jeopardy  deficiencies.  Most 
were  states  with  the  lowest  proportion  of  homes  with  such  serious  deficiencies 
before  the  initiati\'es. 

•  Eight  states  experienced  a  5  percentage  point  or  greater  decrease  in  the 
identification  of  serious  deficiencies.  These  states  generally  cited  a  high 
proportion  of  homes  with  serious  deficiencies  before  the  initiatives  (well  above 
the  national  average),  and  some  were  still  near  or  above  the  national  average  after 
the  initiatives. 

•  The  remaining  13  states  were  relatively  stable — experiencing  approximately  a  3- 
percentage-point  change  or  less. 

Our  anal>-sis  suggests  that  the  extent  of  the  variation  across  states  in  actual  harm  and 
immediate  jeopardy  citations  has  begun  to  narrow.  This  outcome  is  consistent  with 
the  initiatrves"  intent  to  reduce  the  considerable  inter-state  variation  through  a 
strengthened  and  more  consistent  survey  process. 


"We  excluded  Alaska.  Delaware,  the  District  of  Coliunbia.  Hawaii,  Idaho,  >Iississippi,  Montana, 
Nevada,  New  Hampshire,  New  Mexico,  North  Dakota.  Rhode  Island,  and  Wyoming  from  this  analysis 
because  fewer  than  100  homes  were  surveyed  and  even  a  small  increase  or  decrease  in  the  number  of 
homes  with  serious  deficiencies  in  such  states  produces  a  relatively  large  percentage  point  change. 
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Table  4:  Homes  With  Actual  Harm  and  Immediate  Jeopardy  Deficiencies  Before  and 
After  Implementation  of  the  Quality  Initiatives 


Percentage  of  homes  with  actual  harm 
and  immediate  jeopardy  deficiencies 

State 

(includes  only 
those  in  which 
100  or  more 
homes  were 
surveyed  since 
1/99) 

Number  of  homes 
surveyed 
(1/99  to  7/00) 

Before  initiatives 
(1/97  to  7/98) 

After  initiatives 
(1/99  to  7/00) 

Percentage 
point  difference 

Increase  of  5  percentage  points  or  greater 

Aiizona 

125" 

17^ 

36.8 

19.6 

Arkansas 

253" 

14.7 

30.8 

16.1 

New  York 

606 

13.3 

27.6 

14.3 

Tennessee 

353 

11.1 

24.1 

13.0 

North  Carolina 

409 

31.0 

42.1 

11.1 

New  Jersey 

336' 

13.0 

23.8 

10.8 

Oregon 

157 

43.9 

53.5 

9.6 

Massachusetts 

541 

24.0 

32.9 

8.9 

West  Virginia 

144 

12.3 

20.1 

7.8 

Indiana 

581 

40.5 

48.2 

7.7 

Louisiaixa 

365* 

12.7 

20.3 

7.6 

Georgia 

364 

17.8 

25.0 

7.2 

Mississippi 

196* 

24.8 

31.6 

6.8 

Oklahoma 

394' 

8.4 

15.0 

6.6 

Colorado 

229 

11.1 

16.6 

5.5 

Maryland 

188* 

19.0 

24.5 

5.5 

Missouri' 

565 

21.0 

25.7 

4.7 

Change  of  less  than  5  percentage  points 

Maine 

124 

7.4 

10.5 

3.1 

Minnesota 

437 

29.6 

32.5 

2.9 

Texas 

1,313 

22.2 

24.9 

2.7 

Michigan 

442 

43.7 

45.9 

2.2 

Nation 

16,854 

27.7 

29.6 

1.8 

Pennsylvania 

774 

29.3 

30.7 

1.4 

Illinois 

891 

29.8 

31.1 

1.3 

South  Carolina 

176 

28.6 

29.5 

0.9 

Connecticut 

260 

52.9 

53.5 

0.6 

Montana 

105 

38.7 

39.0 

0.3 

California 

/  1,301" 

28.2 

28.2 

0.0 

Wisconsin 

424 

17.1 

14.6 

-2.5 

Ohio 

5^ 

31.2 

28.6 

-2.6 

Kentucky 

306 

28.6 

25.2 

-3.4 

Decrease  of  5  percentage  points  or  greater 

Virginia 

282 

24.7 

19.5 

-5.2 

Washington 

281 

63.2 

57.7 

-5.5 

Nebraska 

241 

32.3 

26.6 

-6.7 

Alabama 

226 

51.1 

41.3 

-9.8 

Kansas 

404' 

47.0 

36.9 

-10.1 

South  Dakota 

112* 

40.3 

29.5 

-10.8 

Florida 

746 

36.3 

21.7 

-14.6 

Iowa 

428' 

39.2 

22.7 

-16.5 

'Compared  with  the  period  before  the  initiatives,  there  was  more  than  a  10i)ercent.difference  in  the 
number  of  homes  analyzed  for  these  states.  In  part,  these  differences  are  e:8plained  by  the  fact  that 
some  states  have  still  not  recorded  the  results  of  a  home's  most  recent  survey  in  OSCAR 

'Although  our  work  in  Missouri  focused  on  the  agency  responsible  for  oversight  of  non-ho^ital-based 
nursing  homes,  hospital-based  facilities  in  the  state  were  included  in  developing  this  table. 
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Concerns  Exist  That  Quality  Has  Been  Affected  bv 
Problems  in  Maintaining  Adequate  Facilit\'  Staffing 

Although  increased  deficiencies  could  be  the  result  of  better  detection,  reports  from 
states  of  problems  with  nursing  home  staffing  raise  concerns  that  actual  deficiencies 
may  have  increased.  In  July  2000,  HCFA  released  a  report  that  found  a  direct 
relationship  between  low  nursing  home  staffing  levels  and  poor  quality  of  care.*^ 
Recruiting  and  retaining  staff  for  nursing  homes  has  been  a  long-term  concern. 
According  to  state  officials  and  nursing  home  surveyors  we  interviewed  in  the  spring 
of  2000,  however,  recruiting  and  retaining  nursing  home  aides  has  become  more 
difficult,  a  situation  that  they  also  believe  has  affected  the  quality  of  care  provided  to 
nursing  home  residents.  We  were  told  that  nursing  homes  often  have  difficulty  filling 
vacancies,  resulting  in  an  inadequate  number  of  qualified  and  trained  staff.  Reasons 
cited  for  the  growing  staffing  problems  include  a  highly  competitive  job  market 
resulting  from  the  robust  economy;  increased  demand  for  staff  from  alternatives  to 
nursing  homes,  such  as  assisted  living  facilities;  and  lower  wages  and  benefits  for 
nursing  aides  compared  with  other  health-  and  non-health-sector  opportunities. 

A  significant  niunber  of  states  have  taken  steps  that  attempt  to  improve  the 
recruitment  and  retention  of  direct  care  staff.  We  identified  16  states  that  have 
increased  and  4  others  that  plan  to  increase  Medicaid  payments  to  supplement 
nursing  home  staff  wages  and/or  benefits  by  a  specific  amount,  commonly  referred  to 
as  a  "wage  pass-through.""  For  example,  Michigan's  current  wage  pass-through 
pro\1des  for  a  maximum  increase  of  75  cents  per  hour  for  staff.  Maine  has 
implemented  a  one-time  supplement  to  its  payments,  which  gives  nursing  homes  the 
flexibility  to  either  establish  new  positions  or  to  increase  the  wages  of  direct  care 
staff.  Some  states  are  requiring  that  facilities  maintain  minimum  staffing  levels  in 
order  to  receive  the  additional  funding  through  their  wage  pass-through  programs.  In 
Arkansas,  facilities  are  required  to  maintain  state  established  minimum  staffing  levels 
based  on  the  number  of  facUity  residents  if  they  choose  to  receive  the  $4.93  increase 
in  Medicaid  reimbursement  per  patient  day.  (See  ^p.  EI  for  a  brief  description  of 
each  state's  program.) 


"^See  Appropriateness  of  Minimum  Nurse  Staging  Ratios  in  Niirsing  Homes  (Baltimore,  Md:  HCFA, 
Summer  2000),  vols.  I-ITL 

"a  1996  Institute  of  Medicine  study  documented  similar  reasons  for  turnover  and  retention  problems 
among  nurse's  aides:  Institute  of  Medicine,  Nursing  Staff  in  Hospitals  and  Nursing  Homes:  Is  it 
Adequate?  (Washington,  D.C.:  National  Academy  Press,  1996). 

"Wage  pass-throughs  provide  a  specific  amount  or  percentage  increase  in  reimbursement,  earmarked 
typically  for  direct  care  staff's — such  as  nurses  and  nurse's  aides — salaries  and/or  benefits.  States  that 
have  ei\acted  wage  pass-throughs  include  Arkansas,  California,  Connecticut,  Florida,  Kansas,  Maine, 
Michigan,  Minnesota,  Montana,  Oklahoma,  South  Carolina,  Texas,  Utah,  Vermont,  Virginia,  and 
Wisconsin-  Four  other  states — Louisiana,  Maryland,  Massachusetts,  and  Missouri — ^recently  passed 
legislation  and  have  not  yet  implemented  their  wage  pass-through  programs. 
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COMPLAINT  AND  ENFORCEMENT  PROCESSES  ARE 
IMPROVING.  BUT  STATES  REPORT  HSCAL  YEAR  1999 
FEDERAL  INITIATIVES  FUNDING  WAS  LARGELY  UNSPENT 

In  addition  to  taking  steps  to  improve  the  detection  of  serious  deficiencies  during 
annual  surveys,  the  Administration's  nursing  home  initiatives  instructed  states  to 
investigate  complaints  that  allege  actual  harm  more  promptly.  Recognizing  that  this 
change  and  others  required  by  the  initiatives,  such  as  the  introduction  of  qiiality 
indicators  and  investigative  protocols,  would  increase  the  workload  of  state  survey 
agencies,  the  Congress  appropriated  additional  funds  for  their  implementation. 
States  reported  that  their  fiscal  year  1999  iiutiatives  funds  were  not  fully  used,  in  part 
due  to  their  late  distribution.  This  situation,  in  turn,  slowed  down  the  hiring  of 
additional  staff  needed  to  be  fully  responsive  to  the  initiatives,  including  investigating 
complaints  more  promptiy.  Finally,  it  is  too  early  to  determine  whether  the  changes 
in  federal  enforcement  policy  intended  to  make  it  harder  for  nursing  homes  to  avoid 
sanctions  wiU  achieve  their  goal  of  encouraging  facilities  to  sustain  compliance  with 
federal  requirements. 

States  Have  Increased  Priority  Attached 

to  Complaints  but  Generailv  Have  Been  Unable 

to  Meet  New  Investigative  Time  Frames 

Complaint  investigations  provide  an  opportunity  for  state  surveyors  to  intervene 
promptiy  if  quality-of-care  problems  arise  between  surveys.  However,  in  our  prior 
work  we  found  numerous  problems  in  states'  complaint  investigation  processes.  For 
instance,  some  states  were  making  it  unnecessarily  complicated  for  individuals  to  file 
complaints;  some  were  inappropriately  classifying  complaints  of  actual  harm  as  low 
priority  for  investigation;  and  some  firequentiy  did  not  investigate  complaints  within 
required  time  frames,  potentially  prolonging  harm  to  residents.'^  HCFA  had 
historically  played  a  minimal  role  in  providing  states  with  guidance  and  oversight  of 
complaint  investigations.'* 

In  March  1999,  HCFA  took  a  major  step  to  strengthen  state  complaint  procedures  by 
instructing  the  states  to  investigate  complaints  alleging  actual  harm  to  a  resident 
within  10  working  days  of  receiving  the  complaint  Previously,  states  could  set  their 
own  investigative  time  fi-ames,  except  that  they  were  required  to  investigate  within  2 
working  days  all  complaints  alleging  immediate  jeopardy  conditions.  Two  of  the  six 
states  we  contacted  previously  had  requirements  for  investigating  complaints  alleging 
actual  harm  that  exceeded  10  days,  but  have  since  formally  modified  their  complaint 


\ 


'Cursing  Homes:  Complaint  Investigation  Processes  Often  Inadequate  to  Protect  Residents 
(GAO/HEHS-99-80,  Mar.  22,  1999). 

'Cursing  Homes:  Stronger  Complaint  and  Enforcement  Practices  Needed  to  Better  Ensure  Adequate 
Care  (GAO/r-HEHS-99-89,  Mar.  22, 1999). 
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criteria  in  response  to  HCFA's  instruction.''  Despite  modifying  their  complaint 
investigation  time  frames  to  include  a  10-day  requirement,  states  generally  have  not 
been  able  to  investigate  all  such  complaints  on  time.  For  instance,  Termessee  was 
able  to  investigate  about  one-fourth  of  its  actual  harm  complaints  within  10  days, 
while  Washington  was  able  to  investigate  more  than  three-fourths  on  time.  (See  table 
5.)  State  officials  we  interviewed  generally  attributed  their  inability  to  investigate  all 
actual  harm  complaints  in  10  days  to  an  increase  in  the  number  of  complaints 
received,  limited  staff,  and  competing  priorities,  particularly  the  need  to  complete 
standard  surveys  on  time. 


Table  5:  State  Investigative  Time  Frames  for  Complaints  Prior  to  the  Initiatives 
and  Extent  to  Which  States  Meet  the  10-Dav  Requirement  for  Actual  Harm 


State 

Had  a  10-day  reqxiirement  prior  to 
HCFA's  March  1999  instruction? 

Nmaber  of 
10-day 
complaints 
received  in 
1999 

Percentage  of  10- 
day  complaints 
investigated 
timely  in  1999 

California 

Yes 

6,484 

56" 

Maryland 

Yes 

54T 

33' 

Michigan 

NO--30  days 

IT 

100' 

Missouri 

2,57T 

74 

Tennessee 

No— -60  days 

563* 

About  25' 

Washington 

Yes 

2,614 

76 

'Data  for  Marylarid,  Michigan,  and  Tennessee  represent  the  last  6  months  of  1999  and  thus  do  not 
portray  all  complaints  received  in  1999.  Data  for  Missouri  are  for  the  12-month  period  ending  J\me  30, 
2000. 


'California's  low  percentage  is  due  in  part  to  state  regulations  that  permit  only  two  categories  of 
complaints:  (1)  complaints  aUeging  immediate  jeopardy  requiring  investigation  within  2  days  and  (2) 
all  other  complaints  that  must  be  investigated  within  10  days.  To  ensure  that  actual  harm  complaints 
are  investigated  within  10  days,  California  officials  told  us  that  they  first  attempt  to  identify  such 
con^laints  and  then  triage  those  to  ensure  that  the  most  serious  are  promptly  investigated. 

This  represents  a  substantial  improvement  from  early  1998,  when  it  investigated  only  1  of  18 
complaints — about  6  percent — ^within  10  days. 

"Although  Michigan  investigated  all  actual  hann  complaints  timely,  it  categorized  orUy  17  of  902 
complaints  received  in  the  last  half  of  1999  as  actual  harm  It  categorized  67  complaints  as  immediate 
jeopardy,  requiring  investigation  in  24  hours,  and  818  as  nonpriority,  requiring  a  visit  to  the  home 
within  15  days. 

Trior  to  Missouri's  adoption  of  the  10-day  requirement,  complaint  investigations  were  initiated  within 
24  hours  if  there  was  "imminent  danger"  to  a  resident  or  a  "direct  or  immediate  relationship  to  the 
health,  safety  or  welfare  of  any  resident,  but  which  did  not  create  any  imnunent  danger."  Missouri 
officials  told  us  that  some  actual  harm  complaints  fell  into  this  latter  category  but  that  not  all  could  be 
initiated  within  24  hours.  Those  not  investigated  within  24  hours  would  have  slipped  into  the  next 
category,  which  at  the  time  was  90  days.  In  addition  to  creating  a  10-day  category,  Missouri  no  longer 


"Because  of  the  requirement  for  annual  surveys  and  other  priorities,  HCFA  recognized  that  not  all 
states  would  be  able  to  meet  the  10-day  standard  and,  in  October  1999,  issued  guidance  including 
techniques  to  he^  states  identify  complaints  having  a  higher  level  of  actual  harm. 
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allows  complaint  investigations  of  less  serious  complaints  to  be  delayed  as  long  as  180  days.  The 
maximum  time  for  investigating  complaints  is  now  60  days. 

'OfBcial^  told  us  that  this  is  an  estimate  because  the  state's  ongoing  transition  to  a  new  complaint 
tracking  system  makes  it  difBcult  to  determine  the  exact  percentage. 

Source:  State  survey  agency  officials. 

The  increased  attention  HCFA  and  the  states  have  placed  on  conducting  complaint 
investigations  in  the  past  18  months  has  had  some  positive  results.  For  example, 
among  the  states  we  visited,  as  well  as  Maryland  and  Michigan,  we  noted  the 
following  improvements: 

•  Increased  siirvev  resources.  Several  states  have  increased,  or  plan  to  increase, 
the  number  of  surveyors,  some  of  whom  will  be  assigned  to  complaint 
investigations.  The  increased  staff  will  enable  states  to  devote  more  attention  to 
complaint  investigations.  Some  states  also  have  dedicated  staff  to  conducting 
complaint  investigations.  For  instance,  Michigan  has  created  a  complaint 
investigation  team  of  11  surveyors  representing  about  10  percent  of  the  state's 
total  surveyors.  Washington  also  plans  to  increase  its  number  of  complaint 
investigators  from  8  to  13. 

•  Improvements  in  classifying  complaints  and  setting  investigation  priorities.  All 
the  states  in  our  study  require  that  the  seriousness  of  complaints  be  determined 
by  an  experienced  surveyor,  and  Tennessee  and  Washington  further  require  that 
the  surveyor  be  a  licensed  nurse.  In  Missouri,  individuals  without  survey 
experience  had  been  responsible  for  classifying  complaints,  but  now  an 
experienced  district  office  surveyor,  normally  a  nurse,  does  so.  While  positive, 
these  changes  do  not  obviate  the  need  for  centralized  oversight  by  state  survey 
agency  management  Thus,  the  low  number  of  actual  harm  complaints  in 
Nfichigan  compared  with  other  states  raises  a  question  about  whether  complaints 
are  being  s^propriately  classified.  We  noted  a  similar  issue  in  one  of  Tennessee's 
three  district  offices. 

•  Organizational  changes.  To  improve  contiol  and  oversight  of  complaint 
investigations,  both  Maryland  and  Michigan  have  consolidated  their  nursing  home 
complaint  and  survey  activities  into  one  office  under  a  single  manager.  In 
addition,  Michigan  added  a  manager  responsible  for  direct  oversight  of  the 
complaint  investigation  team.  Missouri  created  a  state  complaint  coordinator  to 
ensure  that  complaints  are  handled  in  a  timely  manner. 

•  Upgraded  information  systems.  Several  states  now  are  automating  their 
information  systems  to  help  track  complaints  more  effectively.  Such  data  systems 
are  necessary  to  ensuring  compliance  with  HCFA  guidance  on  con^laint 
investigation  prioritization  and  timeliness.  For  example,  Missouri  plans  to 
implement  a  new  automated  system  in  2001  that  is  expected  to  significantiy 
improve  management's  ability  to  track  the  status  and  results  of  complaint 
investigations.  Tennessee  is  implementing  a  new  system  that  will  replace  the 
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manual  tracking  of  complaints.  Also,  in  early  1999,  Washington  modified  its 
complaint  tracking  system  to  pertnit  its  district  offices  to  better  track  complaints 
during  the  investigation  process. 

HCFA  intends  to  issue  more  detailed  guidance  to  the  states  in  2001  as  part  of  its 
complaint  investigation  improvement  project  Among  other  things,  the  project  will 
(1)  identify  complaint  investigation  processes  that  all  states  could  implement,  (2) 
establish  elements  of  a  national  reporting  systemi,  (3)  identify  methods  for  HCFA  to 
monitor  state  complaint  investigation  processes,  and  (4)  identify  model  programs  or 
practices  that  make  complaint  investigations  more  effective  and  prevent  abuse  and 
neglect.  Our  comparison  of  six  states'  complaint  processes  also  identified  variations 
in  practices  and  results  that  HCFA  could  address  in  any  additional  guidance  it  issues. 
For  instance,  although  there  is  no  federal  requirement  that  states  dpejate  a  toll-free 
complaints  line,  Tennessee  was  the  only  state  among  those  we  visited  that  has 
chosen  not  to  provide  this  service.  Tennessee  received  only  about  half  as  many 
complaints  per  nursing  home  in  1999  as  Missouri  and  Washington,  both  of  which  have 
a  consumer-friendly  toll-free  service  that  is  an  integral  part  of  the  complaint  intake 
process.  Maryland  partially  attributes  a  recent  250-percent  increase  in  the  number  of 
complaints  received  to  its  new  toll-free  number.  In  addition,  some  significant 
differences  appear  to  exist  in  how  states  classify  complaints.  For  instance,  during  the 
last  6  months  of  1999,  Maryland  categorized  62  percent  of  the  complaints  it  received 
as  potential  actual  harm,  while  Michigan  put  only  2  percent  of  its  complaints  in  this 
category  during  the  same  period. 

States  Report  That  Additional  Federal  Funds 

Provided  for  Nursing  Home  Initiatives   

Were  Largely  Unspent  During  Rscal  Year  1999 

The  Administration  and  the  Congress  recognized  that  additional  resources  were 
needed  to  address  expanded  workloads  associated  with  implementing  the  nursing 
home  quality  initiatives.^*  However,  the  distribution  of  iiutiatives  funding  late  in  the 
fiscal  year  contributed  to  implementation  delays.  The  Medicare  survey  and 
certification  budget  was  increased  significantly  in  fiscal  years  1999  and  2000  (see 
table  6).  About  $8  million  of  a  $21  million  fiscal  year  1999  increase  and  $23.5  million 
of  a  $34.7  million  fiscal  year  2000  funding  infusion  were  for  workload  growth 
attributable  to  the  nursing  home  initiatives.  However,  the  initial  federal  allocation  of 
fiscal  year  1999  money  to  the  states  occurred  in  March  1999  and  the  final  federal 
allocation  in  June  1999.'*  Although  several  reporting  discrepancies  are  evident,  a 


'*HCFA  determined  that  additional  state  resources  would  be  consumed  by  initiatives  that  required 
states  to  better  target  and  monitor  poorly  performing  homes  and  to  investigate  any  complaint  alleging 
actual  harm  within  10  days  of  complaint  receipt  HCFA  also  anticipated  that  the  use  of  quality 
indicators  would  increase  surveyor  preparation  time  prior  to  visiting  a  nursing  home  and  that  this 
could  lead  to  a  net  increase  in  total  survey  time. 

"Appropriated  funds  are  neither  automaticaUy  nor  immediately  available  for  use.  First,  the  funds  must 
be  apportioned  by  the  Office  of  Management  and  Budget  to  HHS  and  allotted  (a  delegation  of  authority 
to  incur  obligations)  by  HHS  to  HCFA.  HCFA  then  determines,  on  the  basis  of  state  workload  and 
expenditure  data,  what  amount  should  be  allocated  to  each  state  and  advises  its  regional  ofRces  of 
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majority  of  states  reported  not  using  (that  is,  expending  or  obligating)  their  full  fiscal 
year  1999  initiatives  allocation.  However,  interviews  with  state  officials  sometimes 
contradicted  information  provided  in  these  reports,  raising  questions  about  the  actual 
disposition  of  these  funds.  According  to  state  officials  we  interviewed,  other  factors 
that  contributed  to  some  or  all  of  the  initiatives  funds  not  being  used  in  JSscal  year 
1999  included  (1)  the  need  for  state  legislative  authorizations  to  raise  staffing  ceilings 
and  to  use  the  new  federal  funds  and  (2)  problems  in  meeting  HCFA's  requirement  to 
account  for  initiative  funds  separately  from  other  survey  and  certification  funding.^ 
States  have  not  yet  submitted  final  expenditure  reports  for  their  fiscal  year  2000 
initiative  allocations. 


Table  6:  'Federal  Medicare  and  Medicaid  Funding  for  State  Survey  and  Certification 
Activities 


Dollars  in  millions 


Fiscal  year 

Medicare 
funding 

Medicare  Ainding 
associated  witli 
initiatives 

Medicaid  funding* 

Total  federal 
Funding 

1994 

$145.8 

$130.4 

$276.2 

1995 

145.8 

133.0 

278.8 

1996 

147.6 

136.2 

283.8 

1997 

158.0 

127.4 

285.4 

1998 

154.0 

136.2 

290.2 

1999 

175.0 

$8.0' 

135.1 

310.1 

2000 

209.r 

23.5 

149.0 

358.7 

2001" 

234.1 

29.7 

Not  available 

Not  available 

Note:  The  state  survey  and  certification  budget  is  used  to  ensure  that  institutions  providing  health 
care  services  to  Medicare  and  Medicaid  beneficiaries  meet  federal  health,  safety,  and  quality 
standards.  Institutions  covered  include  hospitals,  home  health  agencies,  and  end-stage  renal  disease 
facilities,  as  well  as  nursing  homes.  The  federal  government  funds  100  percent  of  costs  associated 
with  certifying  that  nursing  homes  meet  Medicare  requirements  and  75  percent  of  the  costs  associated 
with  Medicaid  standards.  States  usually  pay  additional  costs  associated  with  ensuring  that  nursing 
homes  meet  state-established  licensing  standards. 

'Medicaid  funding  is  reported  retrospectively  on  state  expenditure  reports.  The  2000  level  is  projected 
on  the  basis  of  the  e^enditure  reports  that  have  been  received  to  date  (the  first  2-3  quarters  of  fiscal 
2000). 

In  fiscal  year  1999,  the  (Congress  impropriated  $4  million  for  initiative-related  costs  (P.L  105-277,  Oct 
21, 1998).  Subsequently,  HCFA  reprogrammed  another  $4  million  to  he^  the  states  cover  four  key 
initiatives. 


these  suggested  amounts.  In  fiscal  year  1999,  regional  offices  could  reallocate  among  the  states  to 
15  percent  of  the  suggested  amounts.  The  regional  office  then  notifies  states  of  award  determinations 
and  the  ability  to  incur  obligations  for  these  amoimts. 

'^This  requirement  applies  to  nursing  home  initiatives  funding  for  fiscal  years  1999  and  2000. 
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Tor  fiscal  year  2000.  Medicare  funding  to  states  inclTided  abom  S5  million  that  was  reprogrammed 
from  the  Medicare  contractor  terminanon  budget  The  S-5  million  reprogramming  "was  primarily 
intended  to  suppon  additional  complaint  investigations  required  by  one  of  the  inraati\-es. 

"Presidenrs  budget  request. 

Sooice:  Coita-  for  Medicaid  and  State  Operations.  HCFA. 

According  to  fiscal  year  199^  initiatives  expenditure  reports,  only  sis  states  used  their 
full  fiscal  year  1999  initiair.-es  allocation,  and  less  than  S4  million  of  the  $8  million 
av'ailable  for  the  initiatives  was  spent"  Discrepancies  between  the  initiatives 
expenditure  reports  and  the  separate  reports  that  capture  all  sun^ey  and  certificanon 
expenditures  (including  the  ininanves}  raise  the  possibility  that  some  states  may  have 
spent  their  inittanves  funding  but  failed  to  account  separately  for  initiatives 
expenditures  as  required  by  HCFA."  0%'erall,  however,  the  two  reports  indicated  that 
28  states  did  not  use  their  full  fiscal  year  1999  initiatives  or  sur\'ey  and  certification 
funding  allocations,  suggesting  that  a  substantial  portion  of  the  S8  million  was  not 
used  for  the  nursing  home  imtiatrves  during  fiscal  year  1999. 

We  attempted  to  clari^'  these  issues  by  contacting  nine  states,  including  seven  that 
HCFA  oflBcials  indicated  had  not  filed  a  nursing  home  initiatives  expenditure  report. 
Officials  in  three  states  told  us  that,  essentially,  these  funds  were  used  even  though 
their  initiati\-e  expenditure  reports  showed  otherwise.  Officials  in  the  other  six  states 
said  that  they  did  not  expend  their  fuU  fiscal  year  1999  initiatives  allocation,  (See 
table  7.)  In  som.e  cases,  however,  what  state  officials  told  us  appears  inconsistent  -  v 
with  their  other  sur^^ey  and  certification  expenditure  reports.  Neither  HCFA  nor 
state  officials  were  able  to  explain  these  discrepancies.  For  example,  two  Missouri 
budget  officials  told  us  that  none  of  the  state's  $262,000  fiscal  year  1999  initiatives 
funding  was  used,  while  an  official  at  the  state  survey  agency  was  certain  that  an 
undetermined  amount  had  been  expended  on  initiatives  related  training.  This  latter 
interpretation  is  stipported  by  the  state's  suivey  and  certification  expenditure  report 
that  suggests  that  $161,000  of  these  funds  may  have  been  spent  during  fiscal  year 
1999. 


According  to  HCFA  officials,  nursing  home  initiatives  funds  ^propxlated  in  fiscal  year  1999  may  only 
be  used  for  this  purpose.  These  officials  advised  us  lhat  after  HCFA  makes  the  funds  available  to  the 
states,  the  states  must  expend  or  obligate  the  funds  during  the  same  federal  fiscal  year.  They 
explained  that  HCFA  may  reallocaie  funds  not  spent  by  one  state  dniring  a  particular  fiscal  year  to  a 
state  that  expended  more  than  it  was  minally  provided  for  that  fiscal  year. 

°One  possible  explanation  of  these  discrepancies  is  the  fact  that  HCFA  did  not  require  states  to 
specifically  account  for  nursing  home  initiative  expenditures  until  December  1999. 
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Table  7:  Summary  of  Information  Provided  bv  Nine  States  on  Their  Fiscal  Year  1999 
Nursing  Home  Initiatives  Allocation 


State 

Allocation 
amount 

Amount 
reported  as  not 
expended 

Summary  of  remarks  by  state  officials 

California 

$1,002,400 

$277,508 

State  officials  told  us  that  the  full  nursing  home 
initiatives  allocation  was  used  and  indicated  a 
supplemental  expenditure  report  would  be 
submitted  to  HCFA 

Delaware 

24,540 

24,540 

None  of  the  state's  allocation  was  used  because 
of  reorganization  issues,  existing  surveyor 
vacancies,  and  late  availability  of  funds. 

Illinois  - 

432,316 

325)^44 

The  full  allocation  was  not  used  because  of  the 
late  availability  of  funds  and  the  provision  of 
more  funds  than  were  needed  for  new  mandates. 

Kansas 

125,245 

67,700" 

The  full  allocation  was  not  used  because  start-up 
of  several  initiatives  was  delayed  past  originally 
expected  dates. 

Missouri 

261,958 

Some" 

Only  part  of  the  allocation  was  used  because  of 
the  late  availability  of  funds  and  the  difficulty 
meeting  accounting  requirements. 

Nebraska 

70,179 

1,604 

HCFA  did  not  have  the  state's  initiative 
expenditure  report  and  believed  the  state  had  not 
used  any  of  these  funds.  The  state  was  able  to 
provide  a  copy  of  its  report  showing  that  all  but  a 
small  amount  of  its  allocation  had  been  used 

Pennsylvania 

286,030 

154,200' 

The  full  allocation  was  not  used  because  of 
delays  in  the  start-up  of  iiutiatives  (July  1999). 
Labor  relations  issues  related  to  surveys  initiated 
outside  normal  work  hours  were  also  a  problem. 

Tennessee 

100,974 

94,530* 

Although  the  late  availability  of  initiatives  funding 
was  a  problem,  most  of  the  money  was  used.  The 
state  would  have  preferred  using  the  money  to 
hire  additional  surveyors  but,  because  of  late 
availability,  used  most  of  the  funds  for  a  surveyor 
pay  increase. 

Utah 

49,351 

24,675 

The  full  allocation  was  not  used  because  of  late 
availability  of  funds. 

"Though  state  officials  said  some  of  their  initiatives  allocation  was  not  used,  the  state's  survey  and 
certification  expenditure  report  showed  that  the  entire  budget  was  used  during  fiscal  year  1999, 
including  the  allocation  targeted  for  the  initiatives. 

"Missouri's  survey  and  certification  expenditure  report  showed  only  $101,000  unspent,  suggesting  that 
it  may  have  spent  $161,000  of  its  initiatives  allocation  in  fiscal  year  1999. 


In  Missouri,  state  officials  said  that  the  initiatives  placed  new  requirements  on  the 
state  J^ency  but  did  not  provide  resources  quickly  enough  to  support  these  initiatives 
in  fiscal  year  1999.  The  state  survey  agency's  budget  authority  is  set  legislatively  and 
cannot  be  used  for  new  requirements,  such  as  the  initiatives,  without  legislative 
approval  (unless  the  agency's  appropriations  bill  allows  for  spending  unanticipated 


20  c        irc^  v:tiL  V  ^  GAQ/HEHS-00-197  Nursing  Home  Quality  Initiatives 


43 


B-284751  i 

federal  funds  up  to  a  preestablished  spending  level).^  Missouri  officials  also  stated 
that  there  was  insufficient  time  to  implement  system  adjustments  to  separately 
account  for  the  fiscal  year  1999  initiatives  dollars,  as  HCFA  required.  The  timing  of 
the  fiscal  year  1999  increase  was  considered  problematic  by  several  other  states, 
though  they  were  able  to  use  some  of  these  funds.  States  were  not  aware  of  the 
initiatives  when  their  legislatures  met  in  early  to  mid-1998  as  the  initiatives  were  not 
announced  imtil  July  1998.  In  addition,  officials  told  us  that  the  availability  of  funds 
late  in  the  fiscal  year  limited  their  efforts  to  respond  to  the  new  initiatives. 

A  primary  objective  of  the  initiatives  funding  was  to  enable  states  to  hire  additional 
nursing  home  surveyors,  particularly  to  perform  complaint  investigations.  Generally, 
state  officials  told  us  that  hiring  in  the  current  competitive  economy  is  difficult,  that 
state  hiring  processes  are  lengthy  and  may  require  legislative  authorizations,  and  that 
new  surveyors  are  not  fully  trained  for  up  to  a  year  after  they  are  hired.  For  example, 
a  Missouri  official  told  us  that  the  time  needed  to  hire  surveyors  made  it  hard  for  the 
state  to  use  initiatives  funds  during  fiscal  year  1999  for  this  purpose.  A  Tennessee 
official  said  that  because  of  the  need  for  legislative  approval  to  increase  staffing  the 
state  was  unable  to  use  initiatives  funds  during  fiscal  1999  for  this  purpose.  Even 
with  such  approval,  we  were  told,  it  takes  6  months  to  hire — assuming  suitable 
candidates  are  available.  Instead,  Tennessee  used  the  bulk  of  its  initiatives  funding 
for  pay  increases  for  long-term-care  facility  surveyors. 

Initiatives  Intended  to  Put  More 
Teeth  Into  Enforcement  Options 

Overall,  it  is  too  early  to  tell  whether  the  improvements  in  federal  enforcement 
policies  will  have  their  Intended  effect  of  encouraging  nursing  homes  to  sustain 
compliance  with  federal  requirements.  The  weaknesses  in  federal  enforcement 
policies  we  identified  in  previous  reports  were  essentially  attributable  to  the  ability  of 
nursing  homes  to  evade  sanctions.  For  example,  our  prior  work  foimd  that  the  threat 
of  federal  sanctions  did  not  prevent  homes  from  cycling  in  and  out  of  compliance,  hx 
virtually  every  case  of  noncompliance,  homes  were  granted  a  grace  period  to  correct 
deficiencies  before  sanctions  were  recommended  or  imposed,  even  when  homes  had 
been  cited  repeatedly  for  actual  harm  violations.  HCFA  guidance  also  allowed  states 
to  accept,  in  some  cases,  a  home's  assertion  that  it  had  returned  to  compliance  rather 
than  confirming  the  correction  of  serious  deficiencies  through  an  on-site  visit 
("revisit").  Under  these  circumstances,  most  deficient  homes,  even  those  with 
repeated  deficiencies  that  harmed  residents,  did  not  have  sanctions  that  actually  took 
effect 

HCFA  and  HHS  have  attempted  to  put  more  teeth  into  enforcement  options  by  (1) 
requiring  immediate  imposition  of  sanctions  without  a  grace  period  for  homes  that 
repeatedly  cause  harm  to  residents,  (2)  issuing  new  guidance  on  revisits,  (3) 
increasing  funding  for  the  board  that  handles  nursing  home  appeals  to  reduce  the 


^*rhirty  states  provide  gubernatorial  budget  authority  to  spend  unanticipated  federal  funds  without 
approval  of  the  legislature. 
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backlog  of  cases,  (4)  introducing  a  new  type  of  civil  monetary  penalty,  (5)  taking 
measures  intended  to  reduce  delays  in  imposing  a  denial  of  payment  for  new 
admissions,  (6)  closing  loopholes  associated  with  its  most  severe  sanction — 
termination  from  Medicare  and  Medicaid,  and  (7)  increasing  oversight  of  certain 
facilities  with  histories  of  providing  poor  care.  In  addition,  HCFA's  Long  Term  Care 
Enforcement  Tracking  System — ^the  first  comprehensive  natioruil  database  on  federal 
enforcement  actions  against  nursing  homes — became  operational  in  all  regions  in 
January  2000  and  includes  data  beginning  with  fiscal  year  2000.^ 

Denial  of  a  Grace  Period 

The  denial  of  a  grace  period  for  serious  repeated  deficiencies  was  implemented  in 
two  stages.  In  September  1998,  HCFA  modified  its  policy  to  require  that  states  refer 
for  immediate  imposition  of  a  sanction  any  nursing  home  with  a  pattern  of  harming  a 
significant  number  of  residents  on  successive  surveys  (levels  H  and  above  in  HCFA's 
scope  and  severity  grid).  Elffective  December  15, 1999,  HCFA  expanded  this  policy  to 
include  deficiencies  that  harmed  only  one  or  a  small  number  of  residents  (level  G 
deficiencies)  on  successive  standard  surveys.^  In  an  earlier  report,  we  estimated  that 
this  change  could  increase  the  percentage  of  homes  referred  immediately  for 
sanctions  from  approximately  1  percent  to  as  many  as  15  percent  of  homes 
nationally.*  The  regional  ofiBces  we  visited  in  2000  reported  an  increase  in 
enforcement  referrals  over  a  similar  period  during  the  previous  year.  For  example, 
HCFA's  Kansas  City  office  reported  that  between  January  and  June  2000,  almost  one- 
half  of  the  127  referrals  were  due  to  HCFA's  elimination  of  a  grace  period  for  certain 
homes.  Washington,  where  about  50  percent  of  nursing  homes  have  been  cited  for 
isolated  actual  harm,  began  implementing  this  policy  in  March  2000.  For  the  period 
March  1  through  August  17,  2000,  the  state  recommended  63  errforcement  actions 
that  it  would  not  have  a  year  earlier — 23  percent  of  surveyed  homes,  compared  with 
our  national  estimate  of  15  percent  Because  Washington  has  historically  cited  actual 
harm  deficiencies  at  a  greater  percentage  of  nursing  homes  than  any  other  state, 
referrals  under  HCFA's  new  policy  were  expected  to  be  high.  According  to  state 
officials,  this  large  number  of  referrals  created  a  sigruficant  additional  workload  for 
the  state  survey  agency. 


"OSCAR  does  not  contain  complete  or  reliable  data  on  enforcement  actions.  As  a  result,  each  region 
maintained  its  own  enforcement  action  data,  which  varied  in  sophistication  from  comprehensive 
computer  databases  to  illegible  hand-kept  logs  with  inconsistent  formats. 

"Previously,  states  referred  for  sanction  any  homes  with  deficiencies  at  the  immediate  jeopardy  level 
(J-L)  without  granting  a  grace  period  However,  because  of  the  very  serious  nature  of  immediate 
jeopardy  deficiencit^s,  the  state,  nursing  home,  and  regional  office  often  work  in  concert  to  resolve  the 
situation  as  soon  as  possible.  States  are  now  required  to  deny  a  grace  period  to  homes  that  are 
assessed  one  or  more  deficiencies  at  the  actual  harm  level  or  above  (G-L  in  HCFA's  scope  and  severity 
grid)  in  each  of  two  successive  surveys  within  a  survey  cycle.  A  survey  cycle  is  two  successive 
standard  surveys  and  any  intervening  survey,  such  as  a  complaint  investigation. 

*Nursing  Homes:  HCFA  Initiatives  to  Improve  Care  Are  Under  Wav  but  Will  Reoxiire  Continued 
Commitment  (GAO/T-HEHS-99-155,  June  30,  1999),  p.  12. 


22 


GAO/HEHS-00-197  Nursing  Home  Quality  Initiatives 


45 


B-284751 

^  Revisits 

In  August  199S.  HCFA  began  requiring  states  to  perfonn  revisits  to  ensure  that  homes 
with  serious  deficiencies  had  in  fact  returned  to  compliance.  In  some  cases,  states 
were  previously  allowed  to  accept  a  nursing  home's  "credible  aHeganon" — a 
declaration  that  it  was  back  in  compliance — without  on-site  verification.  HCFA's 
new  guidance  requires  state  sur\*ey  agencies  to  conduct  one  or  more  revisits  at  a 
nursing  home  for  any  deficiency'  originally  classified  as  having  caused  actual  harm  or 
placed  residents  in  immediate  jeopardy  (G-level  or  higher),  until  the  agency  has 
verified  that  the  home  is  in  full  compliance  for  each  deficiency"  cited.  The  policy 
applies  even  if  the  severity  of  the  original  deficiency  was  reduced  during  a  prior 
revisit. 

Departmental  Appeals  Board 

HCFA  has  taken  actions  intended  to  reduce  delajrs  in  collecting  fines — called  civH 
monetary  penalties — from  nursing  homes.  A  fine  is  the  only  federal  sanction  that  can 
b€  imposed  retroactively  against  a  nursing  home,  making  it  impossible  for  a  home  to 
avoid  having  the  sanction  become  effective.  However,  if  a  nursing  home  appeals  its 
fine,  payment  is  automatically  suspended  until  the  appeal  is  resolved.  Before  the 
initiatives,  instifficient  staffing  at  xhe  HHS  Departmental  Appeals  Board  and  HHS 
Office  of  General  Counsel  resulted  in  delayed  resolution  of  pending  cases  and 
corresponding  delays  in  collection  of  fines,  enabling  nursing  homes  to  indefinitely 
postpone  payment  of  fines  by  filing  an  appeal.  To  provide  for  the  more  timely 
processing  of  nursing  home  appeals,  the  Congress,  at  HHS'  request,  increased  funding 
for  the  Appeals  Board  by  a  total  of  $2.8  million  in  fiscal  years  1999  and  2000.  "  Many 
of  the  15  new  posiaor\s  created  with  this  increased  funding  were  only  filled  within  the 
past  year.  In  addition,  the  HHS  Office  of  General  Counsel  received  $4.4  million  in 
fiscal  year  2000  to  hire  33  additional  regional  office  attorneys  to  handle  ^peal  cases. 
After  increasing  rapidly  between  September  1996  and  September  1998,  the  mmiber  of 
pending  nursing  home  appeals  decreased  in  1999  and  then  rose  again  in  2000  (see 
table  8).  It  is  urdikely,  however,  that  many  enforcement  actions  resulting  from  the 
new  policy  of  denying  a  grace  period  to  homes  that  repeatedly  harm  residents  have 
yet  reached  the  point  of  appeal;  when  they  do,  this  may  result  in  a  significant  increase 
in  the  volume  of  nursing  home  appeals.* 


^The  DeparcmentaJ  .Appeals  Board  provides  the  admmistrative  law  judge  review  and  the  final 
admirustranve  appeJlaie  level  review  for  nursing  home  appeals  of  any  federal  enforcement  sanction. 
The  HHS  Office  of  General  Counsel  includes  the  regional  office  attorneys  who  represent  HHS  and 
HCF-A  m  such  appeals. 

"In  commenting  on  our  draft  report  California  officials  indicated  that  an  additional  effect  of  appeals  is 
that  HHS'  attorneys  are  requiring  state  surveyor  and  consultant  staff  to  provide  testimony  to  support 
HCFA's  action.  The  state  said  that  preparation  time  and  hearings  can  last  8  to  10  days  and  that  during 
this  time  the  invohred  surveyors  are  not  available  to  accomplish  survey  and  cerdficaiion  work. 
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Table  8:  Comparison  of  Pending  Appeals  and  Increased  Staffing  at  the  Departmental 
Appeals  Board 


Appeals  Board  staffing 

Date 

Pending  nursing 
home  appeals 

Administrative 
law  judges 

Attorneys 

Paralegals 
and  clerical 
staff 

Total 

Sept  30,  1996 

234 

Sept.  30,  1997 

472 

Sept.  30,  1998 

605 

Sept.  30,  1999 

555 

4 

9. 

4 

17 

Sept.  25,  2000 

698 

8 

13 

11 

32 

Note:  Staffing  data  for  fiscal  years  1996-98  are  not  available.  Stafiing  levels  are  for  the  component  of 
the  Board  that  hears  nursing  home  cases.  The  1999  staffing  levels  do  not  include  individuals  who  were 
temporarily  assigned  to  the  Board. 


Per-Instance  Fines 

In  May  1999,  HCFA  issued  regulations  giving  states  an  additional  enforcement 
option — a  per-instance  fine — that  is  imposed  immediately.  In  the  past,  fines  could 
only  be  levied  for  each  day  of  noncompliance.  The  per-instance  authority  allows 
states  to  recommend  a  fine  for  a  specific  instance  of  non-compliance.  Such  fines  may 
be  more  easily  applied,  particularly  in  circumstances  in  which  states  find  it  difficult 
to  determine  the  number  of  days  the  home  was  noncompliant*  HCFA  reported  that 
the  number  of  per-instance  fines  is  increasing,  from  33  between  May  and  September 
30, 1999,  to  354  for  the  period  October  1,  1999,  through  August  31,  2000."  In 
comparison,  per-day  fines  for  the  first  10  months  of  fiscal  year  2000  totaled  1,359  (see 
table  9).  Per-instance  fines  are  cs^ped  at  $10,000  and  therefore  may  not  be  as 
effective  a  deterrent  to  noncompliance  as  per-day  fines,  which  can  rise  to  higher 
dollar  amovmts.^'  For  example,  the  average  per-instance  fine  was  about  $2,000,  while 
the  average  per-day  fine  totaled  almost  $8,000. 


"For  example,  HCFA's  San  Francisco  regional  office  suggested  that  it  was  appropriate  to  use  per- 
instance  fines  for  isolated  instances  of  noncompliance  at  a  nursing  home  with  a  generally  good 
compliance  record. 

"a  HCFA  official  noted  that  although  states  had  the  authority  to  use  the  per-instance  fine  in  May  1999, 
they  may  have  been  reluctant  to  do  so  before  the  issuance  of  HCFA's  implementing  guidance  in  March 

2000. 

31 

In  contrast  to  the  per-instance  maximum  of  $10,000  per  survey,  the  per-day  monetary  fine  has  a 
$10,000  per-day  limit,  which  accrues  until  the  home  achieves  substantial  compliance.  HCFA 
regulations  preclude  use  of  a  per-instance  and  a  per-day  monetary  fine  on  the  same  survey. 


24 


GAO/HEHS-00-197  Nursing  Home  Quality  Initiatives 


47 


B-284751 


Table  9:  Comparison  of  Per-Instance  and  Per-Dav  Rnes  for  F^cal  Year  2000.  as  of 
August  8.  2000 


Type  of  civil  monetary 
penalty 

Number  imposed 

Amount  due* 

Amount  collected 

Per-mstance 

354 

$749,436 

$312,548 

Per-day 

1,359 

$10,722,899 

$4,023,795 

'Amount  due  excludes  cases  where  (1)  the  nursing  home's  60-day  period  to  ^peal  the  fine  had  not  yet 
expired  or  (2)  the  fine  had  been  appealed. 

Source:  HCFA 

Denial  of  Payment  for  New  Admissions 

HCFA  has  also  made  efforts  to  ensure  that  the  sanction  of  denial  of  payments  for  new- 
admissions  is  imposed  in  a  timely  manner,  as  required  by  law.  Modified  regulations 
now  permit  states  to  pro-vide  the  notice  to  the  nursing  home  within  2  days  of 
submitting  a  recommendation  to  HCFA  (if  not  dis^proved).  HCFA  also  encourages 
states  to  meet  referral  deadlines  so  that  the  denial  of  payment  can  be  imposed  within 
three  months  as  required  by  statute.  However,  the  four  regional  offices  we  visited 
had  not  implemented  the  expedited  notice  provision  (except  as  a  one-state  pilot),  and 
some  stiU  had  states  with  problems  meeting  the  deadline  for  imposing  the  sanction. 

Termination 

HCFA  took  two  actions  to  increase  the  deterrent  effect  of  its  most  severe  sanction — 
termination  from  the  Medicare  and  Medicaid  programs.  First,  it  altered  its  policy  to 
require  pretermination  performance  to  be  considered  in  determining  any  future 
er\forcement  actior\s  against  terminated  homes  subsequently  readmitted  to  Medicare. 
Second,  it  gave  additional  guidance  to  HCFA  regional  offices  about  the  length  of  the 
so-called  "reasonable  assurance  period"  during  which  terminated  homes  must 
demonstrate  that  they  have  corrected  the  deficient  practices  that  led  to  their 
terminations.* 

Special-Focus  Facilities 

In  January  1999,  HCFA  instructed  each  state  to  begin  enhanced  monitoring  of  2 
nursing  homes  that  historically  had  records  of  providing  poor  care  (some  states 
selected  an  additional  one  or  two  homes).  Surveys  were  to  be  conducted  at  6-month 
intervals  rather  than  annually.  Known  as  focused  enforcement,  the  initiative  was 
modeled  after  a  similar  California  program.  In  September  2000,  HCFA  reported  that 
semiaimual  surveys  had  only  been  conducted  at  a  little  more  than  half  of  the  original 
110  fadlities.  HCFA  indicated  that  both  state  survey  agencies  and  HCFA  regional 


"Before  readmitting  a  terminated  facility  to  Medicare,  HCFA  requires  nursing  homes  tc  address  the 
situation  that  led  to  termination  and  provide  reasonable  assurance  that  it  wiU  not  recur.  To  give  this 
assiirance,  a  home  is  required  to  have  two  siorveys  not  more  tiian  180  days  apart,  each  of  \^ch  shows 
tiie  problem  to  be  corrected.  The  reasonable  assurance  period  is  the  time  between  these  two  siirveys. 
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offices  have  been  reminded,  in  writing,  of  the  semiannual  survey  requirements  for 
special-focus  facilities  and  that  its  regional  offices  are  now  working  closely  with 
states  to  achieve  better  compliance.  Of  the  60  homes  that  received  semiannual 
surveys 

•  12  have  been  terminated  or  have  voluntarily  withdrawn  from  the  Medicare  and 
Medicaid  programs, 

•  31  have  had  civil  monetary  fines  imposed  and  18  have  received  a  denial  of 
payment  for  new  admissions  sanction,  and 

•  28  are  now  in  substantial  compliance. 

In  addition,  the  most  recent  surveys  show  that  the  percentage  of  homes  with 
deficiencies  that  harmed  residents  (G  or  higher)  decreased  from  66  percent  to  50 
percent. 

Although  this  initiative  is  worthwhile,  we  believe  that  its  narrow  scope  excludes 
many  homes  that  provide  poor  care.  In  contrast,  California's  state  focused 
enforcement  program,  which  began  in  Jime  1998,  was  significantly  larger,  initially 
covering  36  of  the  state's  facilities  with  the  worst  compliance  histories.^  Based  on 
the  program's  success  to  date,  California  plans  to  expand  the  number  of  closely 
monitored  homes  to  100  by  Jxme  2001.  Rather  than  selecting  two  homes  per  district 
office,  the  expansion  will  identify  facilities  throughout  the  state  with  the  worst 
compliance  history.  Of  the  original  36  facilities,  14  continue  to  be  closely  monitored. 
The  remainder  have  left  the  program  because  they  returned  to  compliance  (11), 
changed  ownership  (10),  or  closed  (1). 

Nursing  Home  Chains  With  Performance  Problems 

HCFA  has  not  yet  implemented  an  initiative  that  would  deny  a  grace  period  to  homes 
belonging  to  nursing  home  chains  with  performance  problems,  but  it  recently 
circulated  draft  guidance  to  states  for  implementing  this  initiative.  Problems  with 
defining  a  chain  and  determining  which  homes  belong  to  each  chain  contributed  to 
the  delay  and  reniain  a  problem.  As  a  result,  HCFA's  draft  guidance  is  applicable  only 
to  chains  with  over  100  homes  nationally.  The  policy  will  be  phased  in  for  all 
remaining  chains  when  data  on  chains'  ownership  of  homes  become  available  on  a 
broader  basis. 

IMPROVEMENTS  CONTINUE  IN  FEDERAL 
OVERSIGHT  OF  STATE  SURVEY  ACTTVITIES 

In  our  prior  work,  we  foimd  that  HCFA's  oversight  of  state  efforts  had  serious 
limitations  that  prevented  it  from  developing  accurate  and  reliable  assessments  of 
state  survey  agency  performance.  HCFA  regional  offices'  policies,  practices,  and 
oversight  were  inconsistent,  a  reflection  of  coordination  problems  between  HCFA's 


"Initially,  California  targeted  34  facilities — 2  for  each  of  the  state's  17  district  offices.  Two  additional 
homes  were  added  to  the  list  to  replace  homes  that  left  the  focused  enforcement  program. 
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central  office  and  its  regional  sT-affs.  Moreover,  in  important  areas  such  as  the 
adequacy  of  complaint  investigatior\s  or  sur\'eyors'  findings,  HCFA  relied  on  self- 
e%-aluation  under  the  SAQIP  program  that  essentially  allowed  states  to  write  their 
own  repon  cards.  Though  OSCAR  data  were  available  to  monitor  state  performance, 
they  were  infrequently  used,  and  neither  states  nor  HCFA  regional  offices  were  held 
accountable  for  failing  to  meet  or  enforce  established  performance  standards. 
Finally.  HCFA  rarely  conducted  federal  comparative  survey's  that  allowed  a 
comprehensive  look  behind  the  state  survey  process  but  instead  relied  primarily  on 
limited,  direct  obsen'ation  of  state  surveyors — called  an  observational  survey. 

HCFA's  initial  efforts  to  improve  federal  oversight  were  limited.  ^  However,  the 
agencj'  recently  em.barked  on  a  major  overhaul  of  its  oversight  strategy'.  In  the  late 
spring  of-2000.  it  introduced  several  organizational  changes  intended  to  improve 
consistenc\'.  coordination,  and  accountability.  In  addition,  effective  October  2000, 
direct  federal  oversight  using  a  new  series  of  periodic  reports  based  largely  on 
OSCAR  data  will  replace  states'  self-evaluation  of  their  survey  acti\ities.  According 
to  HCFA.  many  implementation  derails  are  still  being  worked  out  In  addition,  HCFA 
is  exploring  the  feasibilitj-  of  conducting  more  comparative  surveys  and 
contemplating  changes  in  the  way  it  allocates  funds  for  state  sur\'ey  and  certification 
acn\ities.  Because  these  changes  are  either  recent  or  have  not  yet  been  introduced, 
it  is  too  soon  to  tell  how  effective  they  will  prove  in  resolving  past  problenis. 

HCFA  Has  Created  Coordinating  Mechanisms  to 
Ensure  More  Consistent  Federal  0\'ersight 

HCFA  has  established  se\  eral  coordinating  mechanisms  to  improve  the  consistency 
of  federal  oversight  of  state  sur\-ey  acti%ines  and  to  pro\ide  greater  accountability'.  In 
earlier  work,  we  raised  concerns  about  the  lack  of  a  direct  link  between  HCFA's 
central  and  regional  office  components  regarding  nursing  home  oversight  HCFA's 
Medicaid  and  State  Operatior^s  Director  was  responsible  for  establishing  national 
oversight  policy-,  and  the  10  regional  offices  were  charged  with  day-to-day  monitoring 
of  state  sur\-ey  agency  acti\ities.^  Both  the  director  and  the  regional  office 
admiiustrators  answered  separately  to  the  HCFA  Administrator  without  any  formal 
reporting  links.  These  organizational  reporting  lines  complicated  coordination  and 
communication,  weakened  oversight,  and  blurred  accountability'  when  problems 
arose.  For  example,  we  reported  significant  differences  in  the  nature  and  extent  of 
the  oversight  pro\ided  by  regions.  Recent  or  planned  changes  to  improve 
cor\sistency,  coordination,  and  accoimtability  include  the  following: 


■'*Effectrve  October  1998,  the  number  of  comparative  survejrs  was  increased  to  about  10  percent  of  the 
approximatel>'  900  federal  surveys  conducted  annually — either  one,  two,  or  three  per  state,  depending 
on  the  number  of  nursing  homes.  Though  the  majority  of  federal  surveys  continued  to  be 
observational  HCFA  issued  new  protocols  to  ensure  they  were  conducted  more  consistently  and  set 
up  a  centralized  tracking  system  to  analyze  the  results. 

*HCFA  relies  on  129  federal  surveyors  in  10  regional  offices  to  carry  out  its  responsibility  for 
evaluating  the  adequacy  and  effectiv-eness  of  each  state's  nursing  home  survey  process. 
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•  National  Oversight  Policy.  In  May  2000,  HCFA  established  a  Nursing  Home 
Survey  and  Certification  Oversight  Board.  The  Oversight  Board,  which  meets 
monthly,  will  make  recommendations  on  oversight  policy  to  the  HCFA 
administrator.  Recent  meetings  involved  the  survey  and  certification  budget. 
Chaired  by  the  Director  of  the  Center  for  Medicaid  and  State  Operations,  the 
Oversight  Board  includes  two  regional  office  administrators  as  weU  as  other 
central  office  representatives.^  Its  composition  is  intended  to  improve 
commimication  and  coordination  among  senior  HCFA  managers  responsible  for 
nursing  home  oversight 

•  Managing  Dav-to-Dav  Oversight.  HCFA  designated  two  co-leaders — ^the  director 
of  the  Survey  and  Certification  Group  (who  reports  to  the  Medicaid  and  State 
Operations  Director)  and  the  Philadelphia  Regional  Office  Administrator — ^to 
manage  and  coordioate  day-to-day  survey  and  certification  activities.  The  former 
is  responsible  for  providing  a  national  perspective  on  oversight  activities,  while 
the  latter  works  directly  with  associate  regional  administrators — ^individuals  with 
day-to-day  responsibility  for  nursing  home  oversight — ^to  help  ensure  greater 
consistency  across  regions.^ 

•  Regional  Office  Focal  Points.  By  October  2000,  each  HCFA  region  will  assume  the 
lead  for  ensuring  consistency  in  1  of  10  policy  areas,  such  as  data  collection  and 
analysis,  training,  and  survey  and  certification  budgets.^  HCFA  is  stiU  working 
out  details  as  to  the  specific  duties  in  each  area  and  establishing  coordination 
procedures.  In  the  past,  there  was  inconsistency  across  regions,  but  the  new  focal 
points  are  expected  to  overcome  this  problem.  For  example,  concerning  data 
collection  and  analysis,  some  regions  had  the  capability  to  use  OSCAR  data  in 
their  monitoring  efforts  and  others  did  not.  The  data  tracking  coordinator  will  be 
responsible  for  ensuring  that  regions  have  the  necessary  trained  personnel  and 
that  regional  administrators  and  the  central  office  are  apprised  of  the  results  of 
tracking  efforts. 

•  Policy  Clearinghouse.  Effective  in  June  2000,  HCFA  established  a  seven-member 
poUcy  clearinghouse,  with  representatives  from  the  HCFA  central  office,  the  four 
HCFA  regional  office  consortia,  and  the  states,  to  ensure  that  regional  office 


"Board  members  include  representatives  from  HCFA's  Center  for  Medicaid  and  State  Operations, 
Center  for  Beneficiary  Services,  Center  for  Health  Plans  and  Providers,  Office  of  Financial 
Management,  Office  of  Clinical  Standards  and  Quality,  and  two  HCFA  regional  administrators.  The 
HCFA  Administrator  and  Deputy  Administrator  are  ex  officio  members,  and  the  Offices  of  General 
Counsel  and  Legislation  have  permanent,  nonvoting  members. 

"In  each  regional  office,  the  associate  regional  administrator  responsible  for  nursing  homes  reports  to 
a  regional  administrator.  The  Philadelphia  Regional  Office  Administrator  will  not  evaluate  an 
associate  administrator's  performance  but  will  provide  feedback  to  the  ^propriate  regional 
administrator. 

*The  other  lead  areas  are  state  siirvey  performance,  cross-regional  surveys,  quality,  federal  monitoring 
surveys,  certification  of  new  providers,  s\urveyor  staffing,  and  non-long-term-care  surveys. 
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directives  to  states  are  consistent  with  national  policy.''  For  example,  the 
clearinghouse  ordered  the  withdrawal  of  guidance  issued  by  the  Dallas  and 
Chicago  regional  offices  to  state  surveyors  on  how  to  determine  the  oral  and 
dental  health  of  nursing  home  residents  because  of  concern  about  the  resource 
implications.  HCFA  is  now  considering  whether  it  should  develop  national 
guidance  on  this  issue.  Achieving  an  appropriate  balance  between  the  need  to 
s^ply  consistent  national  policy  and  fostering  an  environment  that  encourages 
regional  offices  to  develop  improved  practices  wUl  be  an  ongoing  effort 

Increasing  Federal  Oversight  and  Requiring  Greater 
Use  of  Management  Information  Systems  Should 
Improve  State  and  Regional  Office  Accoxmtabilitv 

HCFA  wiU  require  regional  offices  to  begin  producing  periodic  reports  on  state 
survey  activities  and,  effective  October  2000,  these  reports  wiU  be  used  to  assess 
state  performance  in  key  areas.  HCFA  officials  recognized  that  neither  the  central 
office  nor  the  regional  offices  had  made  the  most  effective  use  of  existing  data  to 
monitor  state  activities  and  to  take  appropriate  action  when  serious  state  survey 
agency  problems  were  identified.  For  example,  while  the  Atlanta  regional  office  used 
OSCAR  data  to  actively  monitor  state  performance  and  required  state  survey  agencies 
to  correct  problems,  the  other  regions  we  visited  did  not.  Recent  state  experiences 
illustrate  the  opportunity  to  use  OSCAR  and  other  available  data  to  monitor  state 
activities,  including  variations  among  local  district  offices.  HCFA  is  also  examining 
ways  to  increase  its  use  of  comparative  federal  surveys. 

Standardized  Reports  to  Assess  State 
and  Regional  Office  Performance 

To  provide  both  the  central  and  regional  offices  with  the  basic  data  needed  to 
improve  federal  oversight,  HCFA  has  directed  its  10  regional  offices  to  periodically 
prepare  18  "tracking"  reports  on  areas  that  measure  both  state  and  regional  office 
performance.  Examples  of  reports  that  will  track  state  activities  include  pending 
nursing  home  terminations  (weekly),  oversight  at  problem  facilities  selected  for  more 
frequent  surveys  (monthly),  meeting  OSCAR  data  entry  timeliness  (quarterly),  tallies 
of  state  surveys  that  find  homes  deficiency-free  (semiannually),  and  analyses  of  the 
most  frequently  cited  deficiencies  by  states  (annually).  Examples  of  reports  that  will 
track  regional  office  performance  include  those  on  the  results  of  comparative  surveys 
(semiannually)  and  on  the  processing  of  enforcement  cases  (monthly).  These 
reports,  in  standard  format,  will  enable  comparisons  within  and  across  states  and 
regions  and  should  help  to  surface  problems  and  identify  the  need  for  intervention — 
either  by  HCFA's  central  office  or  regional  offices. 

Tables  10  and  11  provide  examples  of  how  available  data  could  have  been  used  to 
identify  potential  performance  problems  in  state  sxirvey  agencies  and  district  offices. 


"States  are  represented  by  the  Association  of  Health  Facility  Survey  Agencies. 
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Table  10:  HCFA  Analysis  of  OSCAR  Data  and  Comparative  Surveys  Could  Have 
Raised  Questions  About  the  Performance  of  Oklahoma's  State  Survey  Agency 


Background 

In  May  2000,  the  state  official  responsible  for  nursing  home  survey  activities  was 
uicucicu  lot  uriucry.  .niicrgcuiy ,  ui  cAciuuLgc  iur  pctyiiiciiio,  utc  uircctui  gave  duiitc 

nursing  homes  preferential  treatment,  such  as  notifying  homes  in  advance  about  the 
date  of  their  annual  surveys  so  the  homes  had  time  to  prepare  for  them. 

Issue 

Although  existing  data  from  OSCAR  or  federal  comparative  survey  results  would  not 
have  uncovered  bribery,  HCFA  officials  acknowledged  that  this  infonnation  could  have 
alerted  them  to  shortcomings  in  Oklahoma's  survey  activities. 

Deficiency 
citations 

Compared  with  the  national  average,  Oklahoma  had  a  higher  percentage  of  deficiency- 
free  homes  (22  percent  versus  16  percent)  and  a  lower  percentage  of  homes  with 
actual  harm  or  immediate  jeopardy  deficiencies  (15  percent  versus  30  percent). 

OSCAR  data 
entry 

About  20  percent  of  the  state's  annual  nursing  home  surveys  reported  in  OSCAR  were 
from  1998  and  some  were  up  to  2  years  old,  an  apparent  violation  of  the  federal 
requirement  to  inspect  each  nursing  home  at  least  once  every  15  months.* 

Revisits 

Since  early  1999,  the  state  had  not  entered  any  data  on  nursing  home  revisits  into 
OSCAR,  raising  a  question  as  to  whether  the  state  had  conducted  the  required  on-site 
review  to  determine  that  cited  deficiencies  had  been  corrected. 

Comparative 
surveys 

Four  1999  federal  comparative  surveys  in  Oklahoma  cited  a  total  of  45  deficiencies, 
compared  with  the  state's  total  of  3.  Eight  of  the  45  federal  citations  involved  quality  of 
care,  some  at  the  actual  harm  level.  In  contrast,  none  of  the  state  surveys  found  any 
quality-of-care  deficiencies.  In  fact,  state  surveyors  found  two  of  the  homes  to  be 
deficiency-free. 

Note:  The  HHS  Office  of  Inspector  General,  the  Federal  Bureau  of  Investigation,  the  Internal  Revenue 
Service,  and  the  Oklahoma  Attorney  General's  Medicaid  Fraud  and  Control  Unit  participated  in  an 
investigation  leading  to  the  May  2000  legal  charges  brought  against  the  Oklahoma  State  Department  of 
Health's  Deputy  Commissioner,  who  was  responsible  for  state  nursing  home  survey  activities.  It  has 
been  alleged  this  individual  received  payments  from  nursing  homes  in  exchange  for  preferential  state 
survey  treatment. 

"At  our  request,  HCFA's  Dallas  regional  office  determined  that  surveys  had  been  conducted  for  some 
of  these  homes  in  1999  but  that  the  results  had  not  been  entered  into  OSCAR— a  violation  of  HCFA's 
guidance  that  states  promptly  enter  survey  results  into  OSCAR. 
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*We  examined  the  results  of  all  complaints  against  deficiency-free  homes  that  received  10  or  more 
complaints  and  a  random  sample  of  all  complaints  against  25  percent  of  deficiency-free  homes  that 
received  fewer  than  10  complaints. 

HCFA's  18  new  standardized  status  reports  should  help  to  track  the  states' 
compliance  with  an  initial  set  of  seven  state  performance  standards,  including  survey 
timing,  deficiency  documentation,  complaints  investigation,  conduct  of  surveys  in 
accordance  with  guidance,  and  OSCAR  data  entry  (see  app.  IV,  table  17).  In  areas 
such  as  deficiency  documentation  and  complaints,  the  regional  offices  wiU  go  beyond 
examining  computerized  data  and  review  actual  records.  For  example,  the 
appropriate  documentation  of  survey  findings  wiU  involve  regional  office  reviews  of 
samples  of  survey  reports  fi'om  each  state.  As  noted  earlier,  a  state  that  conducted 
similar  reviews  of  a  sample  of  its  own  surveys  found  both  an  imderstatement  of 
deficiencies  and  investigative  weaknesses.  Regional  offices  wiU  also  conduct  an  on- 
site  review  of  each  state's  complaints  system  and  procedures.  The  seven  standards 
are  drawn  largely  fi*om  those  used  under  the  SAQIP  program,  which  will  be 
discontinued  as  of  October  2000.  HCFA  is  developing  protocols  to  ensure  that  the 
regions  consistently  enforce  the  seven  standards. 

HCFA  is  in  the  process  of  redesigning  its  on-line  management  information  system, 
OSCAR.  OSCAR'S  new  nursing  home  module  is  projected  to  be  available  in  the 
summer  of  2001.  While  OSCAR  currently  provides  extensive  information  about  state 
surveys,  including  when  surveys  are  conducted,  the  deficiencies  cited,  and  the  length 
of  time  between  a  home's  armual  survey,  generating  analytical  reports  from  OSCAR  is 
difficult,  and  most  regions  lack  the  expertise  to  do  so.  The  new  nursing  home  module 
in  OSCAR  will  be  more  user-friendly  because  it  will  require  less  computer- 
programming  experience  to  conduct  data  analysis. 

Reevaluation  of  Comparative 
and  Observational  Surveys 

In  October  1998,  HCFA  acknowledged  the  need  to  do  more  comparative  surveys  than 
the  21  conducted  in  the  previous  2  years.  As  a  result,  it  required  regional  offices  to 
perform  between  one  and  three  comparative  surveys  per  state  aimually,  depending 
on  the  number  of  nursing  homes.  Comparative  surveys  now  account  for  about  10 
percent  of  federal  surveys.  The  remaining  90  percent  are  observational. 

HCFA  currentiy  is  exploring  the  adequacy  of  the  number  of  comparative  surveys  and 
is  considering  either  (1)  increasing  the  number  of  federal  surveyors  available  to 
conduct  them  or  (2)  narrowing  their  scope  to  allow  more  surveys  to  be  done. 
Increasing  the  proportion  of  federal  surveys  that  are  comparative  would  respond  to 
our  1999  recommendation.^  We  believe  that  the  results  offer  a  more  accurate  picture 
of  the  adequacy  of  state  survey  activities  than  do  observational  surveys,  which 
primarily  are  used  to  help  identify  training  needs.  Seventy  percent  of  the  157 


"California  Nursing  Homes:  Care  Problems  Persist  Despite  Federal  and  State  Oversight  (GAO/HEHS- 
98-202,  July  27,  1998)  and  Nursing  Home  Care:  Enhanced  HCFA  Oversight  of  State  Programs  Would 
Better  Ensure  Quality  (GAO/HEHS-00-6,  Nov.  4,  1999). 
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comparatrv'e  sim'eys  conducted  between  Ckrtober  1998  and  May  2000  found  more 
serious  care  problenis  than  did  the  corresponding  state  survey.  On  average,  state 
surveyors  identified  3  deficiencies  per  home,  while  federal  surveyors  found  almost 
10.  Currently,  however,  too  few  comparative  sun'ev's  are  completed  in  each  state  to 
assess  whether  the  state  ^propriately  identifies  serious  deficiencies.  Although  most 
do  not  meet  the  timing  requirement  to  be  classified  as  comparati\'e  survey's,  the 
results  of  16  federal  survej^  recently  conducted  in  Oklahoma  underscore  the  value  of 
increasing  the  number  of  comparatrv^e  sur%'e\"s  per  state  (see  table  12).*'  More 
comparative  surveys  in  Oklahoma  could  ha%'e  pro\ided  HCFA  with  broader  e\1dence 
about  the  adequacy'  of  state  survey  acti\ities. 

Table  12:  -Results  of  Federal  Sur\-e\-s  of  16  Nursing  Homes  in  Oklahoma 


Issce 

Between  April  and  June  2000.  KCFA  conducted  federal  sun'eys  at  the  16  nursing 
homes  suspected  of  bribing  the  state  sun'ey  agency  director.  This  number  is 
significant  because  most  states  have  onh"  one  or  two  federal  surveys  each  year. 

Number  of 
deficiencies 

In  5  of  the  16  sur%"eys,  federal  sun'eyors  found  a  mirdmum  of  20  more  deficiencies 
than  were  cited  on  the  most  recent  state  sur^"ey  for  the  sam.e  homes.  In  one  of  the 
more  glaring  examples,  the  federal  sui%-ey  cited  37  deficiencies  and  the  most  recent 
state  s\ir%-ey  dted  oiUy  1. 

Scope  and 
severity 

In  15  of  16  suA'eys.  federal  surveyors  also  cited  deficiencies  at  higher  scope  and 
severity  levels  than  did  state  surveyors. 

Qualitv-of-care 
problems 

Overall  federal  sur."eyors  found  significantly  more  quality-of-care  problems  than  did 
state  surveyors — a%-eragtng  5.3  versus  1.5  qualitv-of-care  deficiencies  (see  app.  fig. 
1). 

HCFA  is  also  examining  how  its  regional  offices  conduct  obser.-ational  sun'eys  and 
how  the  current  scoring  sj'stem  may  be  improved  to  assess  a  state's  performance  on 
such  surveys.  First  HCFA  is  completing  10  cross-regional  sur.-ej-s  to  identify 
differences  in  how  regions  conduct  observational  surveys.  Each  HCFA  cross-regional 
team  consists  of  surveyors  from  two  regional  offices  who  join  the  federal  sur%'eyors 
in  a  third  region  to  watch  how  they  conduct  an  observational  sun^ey.  Differences  are 
already  emerging  among  regions,  such  as  how  a  particular  nursing  home  is  selected 
for  a  federal  survey  and  the  extent  to  which  federal  sur.'eyors  identif}-  nursing  home 
deficiencies.  During  the  fall  of  2OO0,  a  repon  together  with  recommendations  wiU  be 
sent  to  the  HCFA  Oversight  Board  concerning  changes  to  ensure  consistency'  in  the 
federal  morutoring  survey  process.  Second,  liie  current  methodology  for  scoring  the 
results  of  observational  surveys  only  indicates  whether  a  state  team  performed  a 
required  survey  task — not  the  qualir.-  of  the  survey  or  of  the  judgment  exercised  by 
the  state  siarveyors.  HCFA  has  contracted  for  the  design  of  a  scoring  mechanism  that 
would  allow  federal  surveyors  to  better  and  more  consistentiy  assess  the  quaiitj'  of  a 
state  survey.  Due  in  part  to  concerns  about  the  scoring  system,  HCFA  has  not  issued 
a  planned  report  on  the  results  of  observational  sur%'evs  conducted  in  fiscal  year 
1999. 


''Comparatrve  surve\3  are  generally  conducted  within  2  months  of  the  state's  survey  to  ensure  that 
conditions  in  the  home  are  similar  for  both  the  federal  and  state  survey  team.  Four  of  these  16  federal 
surveys  would  qualifj-  as  comparati^'es  because  2  months  or  less  had  elapsed  since  the  most  recent 
state  survey.  As  with  typical  comparative  surveys,  the  federal  suA'eyors  conducted  a  complete  review 
of  the  care  provided  by  each  nursing  home. 
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Changes  to  Allocation  of  Survey  Funding 
Could  Enhance  State  Survey  Oversight 

HCFA  is  exploring  options  for  better  distributing  future  survey  and  certification 
funding.  The  current  survey  and  certification  budget  process  bases  funding  requests 
and  state  funding  allocations  on  past  state  practices  and  costs,  rewarding  states  that 
spent  substantial  amounts  in  the  past  by  establishing  those  expenditures  as  a  budget 
baseline.  Conversely,  states  that  spent  less  for  survey  and  certification  activities  may 
have  baseline  costs  that  are  too  low.  Differences  in  state  survey  and  certification 
budgets  may  be  a  significant  factor  in  the  variations  in  time  devoted  to  performing 
surveys.  A  1998  study  by  the  Center  for  Health  Systems  Research  and  Analysis 
identified  significant  imbalances  in  survey  time  and  resource  utilization  among  the 
survey  teams — ^imbalances  that  still  exist.  Our  recent  analysis  of  OSCAR  data 
showed  that  Tennessee  surveyors  spent  an  average  of  94  hours  to  perform  a  nursing 
home  survey,  whereas  Washington  surveyors  spent  an  average  of  about  162  hours. 
Differences  such  as  these  may  significantly  affect  the  quality  of  oversight,  because 
the  Center's  study  showed  a  correlation  between  the  average  survey  time  and  the 
number  of  deficiencies  identified. 

HCFA  officials  reported  that  efforts  are  ongoing  to  identify  better  options  for 
distributing  future  survey  and  certification  funding.  The  agency's  Fiscal  Year  2001 
Annual  Performance  Plan  establishes  a  performance  goal  of  moving  firom  the  current 
budget  process  to  a  price-based  process.  HCFA  proposes  developing  national 
standard  survey  measures  and  costs  that  would  be  used  to  price  the  workload  for 
each  state  survey  agency.  , 

CONCLUSIONS 

Sustained  efforts  by  HCFA  and  the  states  are  essential  to  realizing  the  potential  of  the 
nursing  home  quality  initiatives.  For  example,  better  detection  and  classification  of 
serious  deficiencies  through  the  standard  survey  process  will  require  further 
refinement  of  survey  methods  and  a  reduction  in  survey  predictability  to  limit  the 
opportunities  for  homes  to  prepare  for  these  reviews.  In  the  states  we  reviewed, 
efforts  to  expedite  complaint  investigations  and  systematize  the  reporting  of 
investigation  results  are  at  various  stages  of  implementation  and  remain  incomplete. 
As  for  the  application  of  strengthened  federal  enforcement  policies,  more  time  must 
elapse  before  progress  in  this  area  can  be  assessed.  Similarly,  with  respect  to 
unproved  federal  oversight,  the  effectiveness  of  recent  internal  HCFA  reorganizations 
and  management  information  reporting  enhancements  can  only  be  judged  in  the 
months  to  come.  In  short,  the  current  momentum  should  neither  be  taken  for 
granted  nor  relaxed.  The  extent  of  the  progress  in  improving  quality  of  care  is 
uncertain,  but  fully  and  effectively  implementing  the  initiatives  is  an  essential 
component  in  securing  the  necessary  improvements. 
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AGENCY  COMMENTS  '  ' 

AND  OUR  E\'ALUATION 

We  provided  a  copy  of  our  draft  report  to  HCFA  and  the  states  included  in  the  scope 
of  our  work.  We  received  written  comments  from  HCFA;  the  California  Department 
of  Health  Services;  the  Division  of  Aging,  Missouri  Department  of  Social  Services;  the 
Michigan  Department  of  Consumer  and  Industry  Services;  and  Residential  Care 
Services,  State  of  Washington  Aging  and  Adult  Services  Administration,  Department 
of  Social  and  Health  Services.  Maryland  and  Termessee  had  no  comments  other  than 
that  they  believed  the  report  was  fair. 

HCFA  generally  agreed  with  our  findings  and  conclusions.  Recognizing  that  progress 
had  been  made  in  improving  the  quality  of  care  in  nursing  homes,  HCFA  stated  that  it 
agreed  with  us  that  it  is  still  too  early  to  draw  definitive  conclusions  about  the  impact 
of  v'arioxis  nursing  home  initiatives  from  the  preliminary  data  available.  HCFA 
likewise  agreed  that  sustained  federal  and  state  actions  are  necessary  to  realize  the 
full  potential  of  the  initiatives.  HCFA  said  that  it  was  committed  to  taking  additional 
steps  on  a  number  of  issues  raised  in  our  report  such  as  (1)  survey  predictability,  (2) 
the  continued  variability  across  states  in  citing  serious  deficiencies,  (3) 
discrepancies  in  state  reports  regarding  the  expenditure  of  nursing  home  initiatives 
funding,  (4)  the  timeliness  requirements  for  completing  complaint  investigations,  (5) 
regional  office  consistency  in  implementing  enforcement  initiatives,  (6)  consistency 
in  the  monitoring  of  state  performance,  and  (7)  refining  data  systems  to  provide  more 
timely,  useful,  and  customer-friendly  information.  HCFA  also  indicated  that  it  is 
committed  to  specific  actions  that  would  help  strengthen  and  bmld  upon  the  nursing 
home  initiatives,  including,  exploring  ways  to  make  optimal  use  of  available  remedies 
as  well  as  exploring  the  need  for  additioiial  authorities;  working  with  states  to  meet 
the  10  percent  goal  for  off-hour  surveys,  and  developing  more  streamlined  methods 
for  investigating  serious  complaints.  (HCFA's  comments  are  in  app.  V.) 

CaMomia,  Missouri,  Michigan,  and  Washington  also  generally  agreed  with  our 
findings  and  conclusior\s.  Washington  reflected  that  the  full  implementation  of  the 
nursing  home  initiatives  is  on-going.  California,  Michigan,  and  Missouri  elaborated 
on  the  improvements  made  in  their  oversight  of  nursing  homes  but  also  noted  that 
implementation  is  not  yet  complete.  For  example,  California  is  in  the  process  of 
implementing  recently  enacted  state  legislation  that  will  significantly  increase  survey 
staff  and  Missouri  has  not  yet  completed  implementing  its  overhaul  of  complaint 
investigations. 

Missouri  identified  several  areas  where  it  believed  continued  dialogue  between  HCFA 
and  states  would  be  fruitful,  such  as  modifying  the  survey  process  to  focus  on  non- 
compliant  homes,  the  use  of  the  OSCAR  system  as  the  primary  data  source  on  survey 
results,  improvements  needed  in  resource  plarming,  potential  expansion  of  the 
special  focus  facilities  initiative,  and  consistency  in  surveyor  training.  It  also  believed 
that  refinements  were  required  in  federal  comparative  surveys  because  they  are 
conducted  with  criteria  different  from  that  set  forth  by  HCFA  for  use  by  state 
agencies  and  are  not  required  to  be  legally  defensible.  While  our  report 
acknowledges  steps  recently  taken  by  HCFA  to  ensure  consistency  in  federal 
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oversight,  Missoml's  assertion  that  federal  comparative  surveys  are  not  required  to 
be  legaJly  defensible  is  erroneous.  Federal  comparative  surveys  must  meet  the  same 
documentation  standards  as  state  surveys,  and  the  federal  survey  may  be  subject  to 
administrative  appeals  if  HCFA  takes  enforcement  action  on  the  basis  of  the  survey's 
findings.  Missouri  also  said  that  the  periods  of  time  surveyed  are  not  the  same. 
Consistent  with  our  November  1999  recommendation,  HCFA  has  directed  its  regional 
offices  to  initiate  comparative  surveys  within  14  to  28  days  after  the  completion  of 
the  state's  survey  rather  than  within  two  months  as  specified  in  statute.  This  step 
should  further  ensure  that  conditions  in  a  home  are  as  similar  as  possible  for  bodi  the 
state  and  federal  survey.  We  had  also  recommended  that  federal  surveyors  should 
include  as  many  of  the  same  residents  as  possible  in  their  comparative  survey  sample 
as  the  state  included  in  its  sample.*^  The  similarities  between  the  initial  results  of 
Missouri's  November  1998  survey  of  a  nursing  home  and  the  findings  of  a  February 
2000  federal  comparative  survey  of  that  same  home  also  suggest  that  identified 
deficiencies  can  continue  to  exist  over  an  extended  period  of  time.  (Comments  fi-om 
the  four  states  are  included  in  appendixes  VI  through  DC) 

Technical  comments  provided  by  HCFA  and  the  states  were  also  incorporated  as 
appropriate. 


As  agreed  with  your  offices,  unless  you  publicly  annoimce  its  contents  earlier,  we 
plan  no  further  distribution  of  this  report  until  30  days  after  its  issue  date.  At  that 
time,  we  will  send  copies  of  this  report  to  the  Honorable  Nancy-Ann  Min  DeParle, 
Administrator  of  HCFA,  and  others  upon  request 

Please  contact  me  or  Kathiyn  G.  Allen,  Associate  Director,  at  (202)  512-7114  if  you  or 
your  staffs  have  any  questions.  GAO  staff  acknowledgments  are  listed  in  appendix  X. 


William  J.  Scanlon 
Director,  Health  Financing 
and  Public  Health  Issues 


^'GAO/HEHS-OO^,  Nov.  4,  1999,  pg.  28. 
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APPENDIX  I  APPENDIX  I 

IMPLEMENTATION  CHRONOLOGY  FOR 
KEY  NLl^D^G  HOME  QUALITY  INITIATIVES 

The  implementation  dates  in  this  chronology  generally  reflect  HCFA's  issuance  of  final 
guidance  to  states.  Actual  implementation  of  many  of  the  Administration's  nursing  home 
initiatives  is  dependent  upon  state  action.  During  our  work,  we  encountered  examples 
where  state  implementation  did  not  coijicide  with  the  HCFA  "implementation"  dates 
shown  below  in  table  13.  Other  activities  to  promote  the  consistency  and  effectiveness 
of  HCFA  oversight  of  state  survey  activities  are  not  being  formally  tracked  as  initiatives. 


Table  13:  Implementation  Chronology  for  Key  Nursing  Home  Initiatives 


Initiative  and  date 

Implementation  status 

Survey  procedures 

Januan- 1999 

Staggered  surveys:  State  survey  agencies  required  to  initiate  10 
percent  of  annual  surveys  outside  normal  work  hours. 

July  1999 

Survey  methodology,  phase  one:  HCFA  instructed  states  to 
incorporate  quality  indicators  into  the  survey  process.  Qualit>' 
indicators  are  derived  from  nursing  homes'  assessments  of  residents 
and  rank  a  facility  in  24  areas  with  other  nursing  homes  in  the  state. 
By  using  the  quality  indicators  to  select  a  preliminary  sample  of 
residents  before  the  on-site  review  begins,  surveyors  are  better 
prepared  to  identify  potential  care  problems.  Concurrently,  HCFA 
published  new  investigative  protocols  for  use  by  siu-veyors  on  key 
issues  such  as  abuse  prevention,  pressure  sores,  hydration,  and 
unexplained  weight  loss. 

Projected  completion  date  2002 
or  2003 

Survey  methodology,  phase  two:  As  a  follow-up  to  the  quality 
indicator  and  protocol  initiative  mentioned  above,  HCFA  plans  to  (1) 
improve  the  on-site  augmentation  of  the  preliminary  sample  selected 
off-site  using  the  quality  indicators  and  (2)  strengthen  the  protocols 
used  by  surveyors  to  ensure  more  rigor  in  their  on-site  investigations. 

Complaints 

March  1999 

Actual  harm  complaints:  Within  10  workdays,  state  siirvey  agencies 
are  to  begin  investigating  complaints  that  allege  actual  harm  by 
conducting  an  on-site  visit  (when  necessary). 

Enforcement 

August  1998 

Revisits:  Revised  revisit  policy  by  reqioiring  states  to  actually  visit 
nursing  homes  to  ensure  thai  serious  deficiencies  have  in  fact  been 
corrected  and  that  facilities  have  returned  to  compliance. 

September  1998 

Grace  period  for  H-  and  I-level  deficiencies:  HCFA  eliminated  the 
grace  period  for  homes  with  repeated  serious  violations  (H-  and  I- 
level  deficiencies).  Now  states  are  required  to  refer  such  homes  to 
HCFA  for  immediate  sanctions. 

January  1999 

Special-fociis  facilities:  State  survey  agencies  instructed  to  begin 
enhanced  monitoring  of  two  nursing  homes  per  state — facilities  with 
histories  of  providing  poor  care. 

May  1999 

Per-instance  civil  monetary  penalties:  States  allowed  to  impose  per- 
instance  civil  monetary  penalties  when  period  of  noncompliance  is 
unclear  or  in  other  appropriate  circumstances.  States  may  not 
impose  both  a  per-instance  and  per-day  fine  for  the  same  stuvey. 

41  GAO/HEHS-00-197  Nursing  Home  Quality  Initiatives 


64 


APPENDIX  I  APPENDIX  I 


May  1999 

Appeals  backlog: 

•  For  Sscal  years  1999  and  2000,  the  HHS  Departmental  Appeals 
Board  received  a  $2.8  million  funding  increase  to  hire  more 
personnel  to  he^  reduce  the  backlog  of  nursing  home  appeals. 
The  fiscal  year  1999  increase  was  in  the  form  of  a  supplemental 
appropriation. 

•  The  HHS  OfQce  of  General  Counsel  also  received  a  funding 
increase  of  $4.4  million  in  fiscal  year  2000  to  hire  33  regioiud 
office  attorneys  to  represent  the  government  in  cases  s^pealed  to 
the  Board 

December  1999 

Reasonable  assurance:  States  instructed  to  ensure  adequate 
"reasonable  assurance"  period  for  terminated  homes  seeking 
readmission  to  Medicare.  Typically,  two  surveys  are  required  within 
this  period  to  verify  that  the  reason  for  termination  no  longer  exists 
and  that  the  provider  has  maintained  substantial  conqiliance  with  all 
applicable  participation  requirements. 

December  1999 

Considering  pretermination  history:  States  instructed  to  consider  a 
nursing  home's  pretermination  history  when  taking  enforcement 
actions  after  a  home  has  been  readmitted. 

December  1999 

Grace  period  for  G-level  deficiencies:  HCFA  eliminated  the  grace 
period  for  homes  with  repeated  violations  at  the  G  level,  and  states 
are  required  to  recommend  such  homes  to  HCFA  for  immediate 
sanctions. 

Projected  completion  date  of  late 
2000 

Poorly  performing  nursing  home  chains:  HCFA  has  developed  and 
released  for  comment  draft  manual  instructions  that  provide  criteria 
for  defining  a  ntirsing  home  chain  with  performance  problems. 

•  The  instructions  would  require  states  to  deny  an  opportunity  to 
correct  (grace  period)  before  sanctions  are  imposed  on  facilities 
that  are  part  of  a  chain  with  performance  problems. 

•  The  instructions  would  only  be  a|>plicable  to  chains  having  over 
100  homes  nationally.  The  policy  would  be  phased  in  for  all 
remaining  chains  when  data  on  chains  become  available  on  a 
broader  basis. 

Oversight 

October  1998 

Federal  oversight  surveys:  Standardized  protocols  were  issued  for 
observational  surveys,  and  the  number  of  comparative  surveys  was 
increased  HCFA  now  requires  a  minimum  of  one  comparative  survey 
in  states  having  fewer  than  200  nursing  homes,  two  in  states  with  200 
to  599  nursing  homes,  and  three  in  states  with  600  or  more  homes. 
Ninety  percent  of  federal  monitoring  surveys  will  continue  to  be 
observationaL 

Projected  completion  date  of 
summer  2001 

OSCAR  redesiga-  HCFA  is  in  the  process  of  redesigning  its  on-line 
management  information  system,  OSCAR.  While  OSCAR  currently 
provides  extensive  information  about  state  surveys,  including  when 
survejrs  are  conducted  the  deficiencies  cited  and  the  length  of  time 
between  a  home's  annual  surveys,  generating  analsrtical  reports  ftom 
OSCAR  is  difficult,  and  most  regions  lack  the  expertise  to  do  so.  The 
new  nursing  home  module  in  OSCAR  will  be  more  user-Mendly 
because  it  will  require  less  con^uter  programming  experience  to 
conduct  data  analysis. 
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^ATE  Sl-R\TY  FIXDDs'GS  FOR  PERIODS 
BEFORE  .ANT)  .AFTER  THE  .\D>nMSTR-\TION"S 
NL'RSDs  G  HOME  DsTnATI\i:S 

In  order  to  compare  trends  in  nursing  home  deficiency  ciLarions.  we  analyzed  data  from 
HCFA's  OSCAR  S>'stera  We  compared  results  for  two  time  periods— one  before  and  one 
after  implementation  of  the  nursing  home  initiaiives:  (1)  January  1,  1997  through  June 
30.  1995  Cbase^  and  ^2}  January  1.  1999  through  July  10,  20O0  (current).  Because  surveys 
are  conduaed  ai  least  every  15  months  (with  a  required  12-month  state  average),  it  is 
possible  that  a  facility  was  surveyed  twice  in  either  time  period  To  avoid  double 
counting  of  facilities,  we  included  only  the  most  recent  survey  from  e.ach  of  the  two  time 
periods.  Because  some  states  do  not  enter  sun.*ey  results  promptly,  the  current  period 
did  not  include  all  surveyed  facilities.  The  results  of  our  analysis  are  presented  in  table 
14. 


Table  14:  Percentage  of  Homes  at  Each  Defidencv  Level  Before  and  After  the  Nursing 
Home  Initiaiives.  bv  State 


.  StaX£ 

Number  of  Iwmes 

ActoaJ  harm 

PotentLaJ  for 

PotentiaJ  for 

D^fidtD'Cy-free 

inimediate 

IDOrt  than 

minimal  harm 

iperoent) 

jeopardy 

imi-ninial  harm 

(perceflti 

(percent) 

1 percsDi 1 

Af-XZ 

Before 

Before 

Alabama 

51.1 

6.6^ 

0.9 

4.9 

Alaska 

■  i: 

43-8 

46-- 

0.0 

6- 

15.5 

.A.-_::r^ 

• 

36.5 

*  '  i 

56  i 

4.9 

6-1 

4.0 

r—.  

14- 

56-S 

5.9 

5-6 

28  j: 

65.0 

65-- 

4.0 

3.0 

229 

11.1 

16.6 

58-5 

49-i 

5.1 

3.9 

45.3 

7 

263 

260 

519 

15-4 

30-8 

04 

0.4 

2-'.4 

15.4 

41 

36-4 

34- 1 

6.8 

11.4 

9.S 

District  of  ColumbLa 

< 

18 

12-5 

5.6 

61  : 

41.-' 

_J33, 

 !£j 

0.0 

Fkirida 

-46 

363 

^ '  - 

£2-5 

1.6^ 

1.7 

11.0 

14.1 

Georgia 

364 

1-.8 

41.5 

464 

10.2 

30.2 

20.9 

45 

46 

24.4 

23.9 

6-.4 

4.3 

8.9 

4,3 

Idaho 

i6 

83 

55.8 

54 

36.0 

0.0 

-.0 

8.4 

Ciinois 

S99 

891 

29.8 

31.1 

55.2 

6.8 

-.0 

8.2 

10.1: 

Lndiana 

602 

581 

40-5 

48.2 

46.2 

40', : 

4.8 

2-4 

8.5 

9.3; 

Io*a 

525 

425 

392: 

42.9 

55.6 

1.0 

3-0 

T-O 

18.-,^ 

Kansas 

445 

404 

4-.C 

36.9 

32.6 

1.8 

0-0 

18-- 

1".3 



Kemuclr. 

31s 

306 

28-6 

3-.I 

614 

-.9 

3-9 

264 

9.5! 

icMJinara 

365 

20.3 

31.6 

50.4 

6.3 

"5  ■> 

23.0 

135 

124 

-.4 

lOJ 

62.2 

64.5 

5.6 

23.0 

19.4 

>>iar>la.TC 

25  5 

188 

19.C 

1 

8-9 

8.5 

38.0 

29.5 

5"6 

541 

24.C 

32-9 

24-0 

342 

4.4 

48. S 

25.5 

Nlichiear. 

451 

442 

45.9 

51  - 

49.5 

1 . 8 

1.4 

2.9 

3.2' 

Mmaesc'^a 

44^ 

43" 

29-6 

32J 

40'-4 

6.- 

?^ 

16.9; 

215 

196 

24. 5 

31.6 

44-0 

50i 

8.3 

8.2' 

22.9- 

9": 

43 
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State 

Number  of  honMS 

Actual  harm/ 
immediate 
jeopardy 
(percent) 

Potential  for 
more  than 

minimal  harm 

(percent) 

Potential  for 

minimal  harm 

(percent) 

Deficiency-free 
(percent) 

Before 

After 

Before 

After 

Before 

After 

Before 

After 

Before 

After 

Missouri 

jOj 

7<  7 

41  7 

SS  8 

A  7 

1  c\ 

70  1 
£7.1 

1  J.O 

Montana 

1 

1  A< 

■JO  7 
JO.  / 

1Q  A 

jU.j 

S  7 

J.I 

1  O 

1.7 

10. U 

8  A 
o.o 

Nebraska 

2oi 

'^A  1 

iL.i 

Zo.o 

7>4  7 
24.  / 

AQ  ^ 

48.3 

1  7 

i.  1 

10  o 
37.7 

717 

Nevada 

AQ 

jU 

AT\  fi 
4U.O 

^<  1 

J  J.  I 

D4.U 

7  n 

4  n 

4.U 

7  n 

8  n 
o.U 

New  Hampshire 

SO 

1^  A. 

17  0 

14  n 

14. u 

4  0 
4.7 

in  7 

7A  a 

New  Jersey 

XTI 

1  J.U 

91  fi 

74  4 

18  1 

1  S  4 
1  J.4 

1 1  n 

1  l.U 

47  7 

77  1 
Z  / .  1 

New  Mexico 

00 

oz 

114 

in  s 

44  1 

4S  1 

1  1  4 

1  7 
1  .z 

11  n 

J  J.v 

71  7 
ZJ.Z 

New  York 

1  "K  X 

"77 

18  4 

41  1 

7  0 

S  4 

4n  s 

7S  7 
ZJ.  / 

North  Carolina 

Ana 

4?  1 

11  7 

17  0 

4  7 

7  0 

11  7 
Jl.Z 

17  1 
1  /.I 

North  Dakota 

9.9. 

07 

7 

04  7 

IS  7 

S7  8 

7  1 
Z.J 

S  (\ 

J.V 

A  8 
O.o 

1 A  0 
10.7 

Ohio 

yyj 

11  "7 

41  1 

1 

4  0 

4.y 

■3  -J 
J.J 

77  f. 

17  8 

1  /.o 

Oklahoma 

8  4 
o.** 

1  ^  O 

7 

S8  A 

A  7 

4  A 

70  7 
Z7.Z 

71  8 
Zl  .0 

Oregon 

171 

157 

43.9 

53.5 

26.3 

27.4 

2.9 

0.0 

26.9 

19.1 

Pennsylvania 

811 

774 

29.3 

30.7 

44.4 

47.7 

3.6 

3.2 

22.7 

18.3 

Rhode  Island 

102 

96 

11.8 

13.5 

54.9 

45.8 

3.9 

5.2 

29.4 

35.4 

South  Carolina 

175 

176 

28.6 

29.5 

65.7 

64.8 

0.6 

0.6 

5.1 

5.1 

South  Dakota 

124 

112 

40.3 

29.5 

37.1 

55.4 

3.2 

4.5 

19.4 

10.7 

Tennessee 

361 

353 

11.1 

24.1 

58.4 

65.4 

3.6 

2.5 

26.9 

7.9 

Texas 

1,381 

1.313 

22.2 

24.9 

36.4 

42.7 

19.7 

14.1 

21.7 

18.4 

Utah 

98 

93 

15.3 

17.2 

61.2 

65.6 

0.0 

1.1 

23.5 

16.1 

Vermont 

45 

45 

20.0 

13.3 

35.6 

48.9 

11.1 

2.2 

33.3 

35.6 

Virginia 

279 

282 

24.7 

19.5 

34.8 

39.4 

4.7 

6.4 

35.8 

34.8 

Washington 

288 

281 

63.2 

511 

32.3 

37.7 

1.0 

1.4 

3.5 

3.2 

West  Virginia 

130 

144 

12.3 

20.1 

63.8 

65.3 

16.2 

11.8 

1.1 

2.8 

Wisconsin 

438 

424 

17.1 

14.6 

53.7 

50.5 

5.3 

3.3 

24.0 

31.6 

Wyoming 

38 

41 

28.9 

34.1 

55.3 

46.3 

2.6 

2.4 

13.2 

17.1 

Nation 

17397 

16^54 

27.7 

29.5 

43.8 

49.8 

7.1 

4.7 

213 

16.0 
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STATE  EFFORTS  TO  ADDRESS  NURSING 
HOME  STAFFING  SHORTAGES 

We  identified  20  states  that  have  enacted  legislation  that  establish  wage  pass-throughs, 
wage  supplements,  or  related  programs  to  pro\'ide  supplemental  wages,  fringe  benefits, 
or  funds  for  additional  nursing  home  staff.  Fourteen  of  these  state  programs  were 
implemented  since  January- 1998—3  in  1998;  9  in  1999;  and  2  in  2000.  Two  other  states- 
Michigan  and  Utah — enacted  wage  pass-throughs  prior  to  1998.  The  remaining  four 
states  only  recently  enacted  legislation  and  have  not  yet  implemented  their  programs. 
To  identifj-  these  20  states,  we  began  with  a  September  1999  study  based  on  a  50-state 
sur\'ey  that  identified  seven  state  programs.'  To  update  this  study,  we  contacted  the 
National  Conference  of  State  Legislatures,  the  Paraprofessional  Healthcare  Institute,  and 
the  Service  Employees  International  Union  and  conducted  an  Internet  search  on  "wage 
pass-through  programs'  during  the  suituner  of  2000.  Because  we  did  not  survey  all  50 
states,  there  may  be  additional  state  programs.  Table  15  pro\ides  a  general  description 
of  each  state's  program. 


■North  Carolina  Division  of  Facility  Services,  Coniparing  State  Efforts  to  Address  the  Recruitment  and 
Retention  of  Nurse  Aide  and  Other  Paraprofessional  Aide  Workers  (Sept  1999). 
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ADDITIONAL  INFORMATION  ON 
FEDERAL  OVERSIGHT  ACTIVrnES 

FEDERAL  COMPARATIVE  SURVEYS 

Because  HCFA  does  not  expect  to  implement  a  centralized  database  on  comparative 
surveys  imtil  2001,  we  manually  compiled  a  summary  of  the  157  comparative  surveys 
conducted  between  October  1998  and  May  2000  by  obtaining  copies  of  the  state  and 
corresponding  federal  survey  from  each  regional  office.  Table  16  presents  the  results  of 
our  analysis.  t  -        Vt  yv- 

•  Compared  with  the  results  of  state  surveys,  70  percent  of  federal  comparative  surveys 
found  more  serious  care  problems.  On  average,  state  surveyors  identified  3 
deficiencies  per  home,  while  federal  surveyors  foimd  almost  10. 

•  Significant  differences  emerged  among  the  10  regions  responsible  for  conducting 
comparative  surveys.  In  August  1999,  HCFA  instructed  regions  to  start  their  federal 
comparative  surveys  within  14  to  28  days  after  the  state's  survey  was  completed.  Our 
analysis  found  that  HCFA's  New  York  and  Philadelphia  regions  both  had  an  average 
39-day  time  period  between  the  conclusion  of  the  state  survey  and  the  beginning  of 
the  federal  comparative  survey.  In  contrast,  the  average  interval  for  the  Denver 
region  was  23  days.  Our  analysis  also  found  that  of  the  10  regions,  only  Chicago  cited 
fewer  deficiencies,  on  average,  than  state  surveyors.  Similarly,  Boston  was  the  only 
region  to  cite  deficiencies  at  a  lower  scope  and  severity  level  than  state  surveyors. 


Table  16:  GAO  Analysis  of  the  Results  of  Federal  Comparative  Surveys  Conducted 
Between  October  1998  and  Mav  2000 


HCFA  region 

Number  of 
siiiveys 

Number  of  surveys  where 
scope  and  severity  of  state 
deficiency  was  higher  than 
that  of  federal  deficiency 

Number  of  surveys  where 
scope  and  severity  of  federal 
deficiency  was  higher  than 
that  of  state  deficiency 

Average 
number  of 
days  between 
surveys 

Average 
number  of  state 
deficiencies 

Average 
number  of 

federal 
deficiencies 

Boston 

13 

4 

3 

28.6 

3.7 

5.6 

New  York 

7 

0 

6 

38.9 

4.1 

12.0 

Philadelphia 

16 

2 

11 

39.1 

2.8 

6.3 

Atlanta 

28 

5 

19 

28.6 

3.7 

8.1 

Chicago 

22 

4 

13 

33.1 

2.9 

2.1 

Dallas 

23 

0 

23 

25.1 

2.0 

14.5 

Kansas  City 

13 

1 

9 

32.8 

3.2 

14.2 

Denver 

16 

1 

11 

22.6 

2.3 

11.7 

San  Ftandsco 

10 

0 

10 

24.5 

7J3 

23.6 

Seattle 

9 

4 

5 

27.2 

5.8 

9.3 

Total 

157 

21 

110 

29.6 

3.4 

9.9 

NEW  FEDERAL  NURSING  HOME 
PERFORMANCE  STANDARDS  FOR  STATES 


Beginning  October  2000,  HCFA  plans  to  track  the  states'  compliance  with  an  initial  set  of 
seven  state  performance  standards.  Based  largely  on  standards  established  for  the 
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SAQIP  program,  the  seven  standards  are  scheduled  to  replace  states'  self-evaluation  of 
compliance.  HCFA  is  in  the  process  of  developing  protocols  to  ensure  that  the  regions 
consistently  enforce  the  seven  standards.  Table  17  summarizes  the  standards,  indicates 
whether  the  state  or  HCFA  was  previously  responsible  for  assessing  compliance,  and 
lists  the  data  HCFA  expects  the  regions  to  use  in  evaluating  performance. 


Table  17:  New  State  Performance  Standards.  Relationship  to  SAQIP.  and  Federal 
Evaluation  Data  Sources 


State 
performance 
area 

New  state  performance 
standard 
(effective  October  1,  2000) 

Sonrce  of  new 
performance 
standard* 

Data  source 

Conduct  of  the 
survey 

Surveys  are  planned,  scheduled, 
and  conducted  in  a  timely  manner. 

SAQEP  (State) 

OSCAR 

Deficiency 
documentation 

Survey  findings  are  siq>portable. 

SAQIP  (State) 

State  survey  statement  of 
deficiencies 

Consistency  in 

survey 

performance 

Certifications  of  homes' 
compliance  with  federal  standards 
are  fully  documented  and 
consistent  with  applicable  law, 
regulations,  and  general 
ins&uctions. 

SAQIP  (State) 

Federal  Monitoring 
Surveys 

Enforcement 
actions 

When  certifying  noncompliance, 
adverse  action  procedures  set  forth 
in  regulations  and  general 
instructions  are  to  be  adhered  to. 

SAQIP  (State) 

Long-Term  Care 
Enforcement  Tracking 
System 

Federal 

e^>enditure 

monitoring 

All  program  expenditures  and 
charges  to  be  substantiated  to  HHS 
Secretary. 

SAQIP  (HCFA) 

State  Survey  Agency 
Budget/Expenditure 
Report  and  Nursing  Home 
Initiative  E3q>enditure 
Report 

Complaints 
investigation 

Conducting  and  reporting  of 
complaint  investigations  is  timely 
and  accurate  and  c<H(q>lies  widi 
general  instructions  for  complaint 
handling. 

SAQIP  (State) 

OSCAR 

OSCAR  data  entry 

Accurate  and  timely  data  entiy  into 
OSCAR 

SAQIP  (HCFA) 

OSCAR 

"nie  current  SAQIP  Nursing  Home  Performance  Standards  for  State  Agencies  are  divided  into  two  sets  of 
performance  standards — one  for  states  and  one  for  HCFA  regional  (^ces.  The  states  are  re^>onsible  for 
self-assessing  their  ability  to  meet  the  seven  state  standards  and  r^>orting  those  results  to  their  regional 
offices.  The  regional  offices  have  an  additional  four  performance  standards  they  are  re^nsible  for 
ensuring  their  state  survey  agencies  meet  The  "^urce  of  new  standard"  column  indicates  Aether  it  is  a 
state  or  HCFA  SAQIP  standard. 
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RESLTTS  OF  RECELVT  FEDERAL 
SOMIYS  IS  OKLAHO>L\ 

Between  .-^ril  and  June  2000,  HCFA  conducted  full  federal  surveys  ai  the  16  nursing 
homes  suspected  of  bribing  the  state  sur\'ey  agency  director.'  This  number  is  significant 
because  most  states  have  only  two  full  federal  stirveys  each  year.  Figure  1  demonstrates 
that  compared  with  the  most  recent  state  survey,  federal  sitrveyors  found  significantly 
more  quality-of-care  problems  at  these  homes. 


*Four  of  these  16  federal  surveys  would  quali^y  as  comparatives  because  2  months  or  less  had  classed 
since  the  most  recent  state  survey. 
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Figure  1:  Comparison  of  State  and  Federal  Qualitv-of-Care  Deficiencies  for  16  Nursing 
Homes  in  Oklahoma 


1  2  3  4  5  6  7  e  9  10         11         12         13         14         IS  16 

Nursing  Honws 


54     ^^■^^^-:.  j':.nhi;fBia.S  ^^.':  -v     GAQ/HEHS-0()-197  Nursiiig  Home  Quality  Initiatives 


77 


APPENDIX  V 


APPENDIX  V 


COMMENTS  FROM  THE  HEALTH 
CARE  FINANCING  ADMINISTRATION 


DEPARTMENT  OF  HEALTH  &.  HUMAN  SERVICES 


Health  Care  Financing  Admintstration 


The  Administrator 
Wasnington.  O.C.  20201 


DATE: 
TO: 

FROM: 


SEP  2  2  2CCC 

Kathiyn  G.  Allen 
Associate  Director 

HealA  Financing  and  Public  Health  Issues 
General  Accounting  OfSce  (GAG) 

Nancy-Arm  MinDeParieKjjt^e-w,— A—  rXQ^J)^ 
Adniinistnttor  |  '^O^  


SUBJECT:    GAG  DraA  Report:  "Nursing  Homes:  Sustained  Efforts  Are  Essential  to 
Realize  Potential  of  &e  Quality  Initiatives"  (GAO/HEHS-00-197) 


Thank  you  for  giving  us  the  opportunity  to  review  and  comment  on  the  draft  report 
entitled  Nursing  Homes:  Sustained  Efforts  Are  Essential  to  Realize  Potential  of  the 
Duality  Initiatives.  (GAO/HEHS-00- 1 97).  We  generally  agree  with  the  GAO's  findings 
and  conclusions. 

Protecting  the  1 .6  million  people  who  live  in  nursing  homes  is  a  priority  for  diis 
Administration  and  for  die  Health  Care  Financing  Agency  (HCFA),  and  we  remain 
committed  to  bringing  consistency  and  accountability  to  the  oversight  of  the  nation's 
1 7,000  nursing  homes.  In  1 995,  HCFA  began  enforcing  the  nation's  tou^iest-ever 
nursing  home  regulations.  These  regulations  brought  about  measurable  improvement,  as 
documented  in  our  1998  Repon  to  Congress.  However,  both  our  rqwrt  and  the  work 
done  by  the  General  Accounting  Office  (GAD)  made  clear  that  more  needed  to  be  done. 
Therefore,  President  Clinton,  announced  a  major  new  initiative  in  July  1998  to  increase 
protections  for  vulnerable  nursing  home  residents  and  to  crack  down  on  problem 
providers. 

Implementation  of  the  President's  Nursing  Home  Initiative  (NHI)  began  in  1999  and  is 
continuing  at  both  Federal  and  State  levels.  Some  NHI  fimvisions  have  already  been 
implemented  successfully  in  most  States,  and  current  data  indicate  that: 

•  On  a  national  level,  we  have  readied  the  goal  of  conducting  10  percent  of  such 
surveys  on  ni^its  and  weekends. 

•  State  surveyors  are  identifying  more  substandard  quality  of  care,  with  the  average 
number  of  defideacies  found  per  survey  vp  from  6.3  in  1996  to  7.0  in  1999,  and 
the  number  of  fiKilities  cited  for  future  to  prevent  or  care  for  bed  sores  \xp  from 
16.4  percent  in  1996  to  1 7.7  percent  in  1999. 

•  They  also  are  citing  more  mosing  homes  for  abuse,  with  the  total  vp  from  6.7 
percent  in  early  1996  to  14.1  percent  in  1999. 

•  Over  90  percent  of  fiutlities  with  severe  defideacies  were  referred  for  immediate 
sanctions. 
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•       Only  1 0  of  33  nursing  homes  involuntarily  tenninated  from  the  Medicare  progiam 
'   V        in  1999  had  been  readmined.  Those  that  were  readmined  had  remained  out  of  the 
<;»  program  an  average  ofS  months  while  they  made  corrections  to  come  back  into 

compliance. 

GAO  raises  a  few  concenos  related  to  the  predictability  of  surveys,  &e  inter-State 
variability  in  citing  serious  deficiencies,  staffing  shortages  in  nursing  homes,  and  tlie  fact 
that  some  R^onal  Offices  are  not  iiq>lementing  the  expedited  notice  provisions  for 
denial  of  payment  for  new  admissions.  We  agree  with  GAO  about  the  importance  of 
these  issues  and  are  taking  st^  to  address  ttiem.  Preliminary  data  show  diat  we  have 
reached  the  national  10%  igoal  for  staggered  surveys  as  of  July  2000.  We  have  followed 
up  with  those  States  that  have  not  met  tte  10%  threshold  on  an  individual  basis  to 
determine  the  reasons  for  the  delay  and  their  plans  to  adiieve  the  goal.  Nevertheless,  we 
are  concerned  about  GAO's  findings  that  surveys  are  still  too  indictable  in  some  states 
and  want  to  discuss  additional  measures  widi  GAO. 

\ 

Regarding  variability  among  the  States  in  citing  senous  deficiencies,  we  expect  Aat  widi 
greater  emphasis  on  training  and  more  consistent  KCFA  Central  and  Regional  Office 
oversight,  we  will  continue  to  see  reduction  in  the  variability.  GAO  notes  HCFA's  recent 
Repon  to  Congress  desoibing  the  rdationship  between  low  nursing  home  staffing  levds 
and  quality  of  care,  and  mentions  the  steps  which  some  states  are  already  taking  to 
address  this  problem.  In  addition,  the  President  recently  announced  a  proposal  to 
establish  incentive  grants  to  States  that  commit  to  raising  staffing  levels  in  nursing 
homes.  These  grants  could  be  used  for  a  number  of  purposes  induding  enhancing  fecility 
staff  recruitment  and  retention  efforts.  Having  made  a  number  of  efforts  to  ensure  that 
denial  of  payment  sanctions  are  imposed  timely,  we  are  concerned  that  GAO  found 
problems  remaining  and  will  follow  up  widi  the  Regional  Offices  <a  this  matter. 

We  recognize  GAO's  concern  about  apparent  discrepancies  between  expenditure  rqwrts 
and  statements  by  State  officials  regarding  expenditures,  and  we  will  follow  up  with  the 
States  on  this. 

We  also  recognize  GAO's  concern  about  the  need  to  monitor  State  performance  and  to 
ensure  consistency  in  the  survey  process  and  in  interactions  between  our  R^onal 
Offices  and  State  survey  agencies.  HCFA  is  taking  steps  to  develop  and  require 
continuing  education  for  all  surveyors  and  requiring  periodic  recotification  of  all 
surveyors.  On  October  1 , 2000,  new  Standards  of  Paforaiance  for  State  survey  agencies 
will  go  into  effect,  and  die  Regional  Offices  will  begin  using  a  uniform  set  of  protocols  to 
monitor  State  performance  aitd  identify  variations  and  changes  on  an  ongoing  basis.  The 
new  standards  include  requirements  to  ensure:  Aat  surveys  are  planned,  sdieduled  and 
conducted  timely,  that  survey  findings  are  siqtpoitable;  that  certifications  are  fiiUy 
documented,  and  consistent  with  applicable  r^ulations  and  instructions;  that  q)plicable 
procedures  are  adhered  to  in  cenifying  non-compliance;  and  diat  the  conduct  of 
complaint  investigations  is  timely  and  accurate,  and  complies  with  goieral  instructions. 

HCFA  agrees  with  GAO  that  it  is  still  too  eariy  to  draw  definitive  conclusions  about  tte 
impact  of  various  NHl  provisions  from  the  preliminary  data  available  to  date.  We  also 
agree  that  sustained  Federal  and  State  attention  will  be  needed  to  realize  the  fiill  potential 
ofdie  nursing  home  quality  initiatives.  In  tiiat  oMitext,  we  dunk  it  is  in^ortant  to 
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emphasize  thai  we  are  only  now  about  to  complete  &e  fiist  fiscal  year,  FY  2000,  in  which 
full  funding  for  the  initiative  was  available.  Throu^iout  this  fiscal  year,  we  have  been 
phasing  in  activities  as  States  have  been  able  to  get  legislative  budget  tqyproval  and 
complete  recruitment,  hiring,  and  training  of  new  surveyors.  This  lag  in  funding  explains, 
in  pan,  why  there  is  variation  across  States  in  implementing  and  achieving  goals  on  Ae 
same  timdine.  We  will  continue  to  monitor  our  own  pi  ogress  and  that  of  the  States  in 
in^lementing  &ese  provisions,  and  will  modify  our  processes  as  needed. 

While  a  good  deal  of  piogi'ess  has  been  made,  we  recognize  that  more  work  and  a 
sustained  commitment  are  needed  to  ensure  the  success  of  NHl  in  improving  quality  of 
care.  We  agree  with  the  GAO  that  this  process  will  taice  time.  In  addition  to 
implementing  the  remaining  provisions,  HCFA  is  committed  to  a  number  of  specific 
actions  that  will  help  strengthen  and  build  upon  ^  NHI.  These  iiKlude:  examining  how 
to  make  optimal  use  of  available  remedies  tad  the  possible  need  for  additional 
authorities;  continuing  to  work  with  States  not  making  progress  in  meeting  die  10  percent 
goal  for  off-hour  surveys  and  the  timeliness  requirements  for  con^laint  investigations; 
wotking  witti  States  to  develop  more  streamlined  mediods  for  investigating  serious 
cmnplaints;  and  refining  data  systems  to  ]»t>vide  more  timely,  useful  and  customer- 
fiiendly  information.  We  have  develc^>ed  and  implemented  im>tocols  for  monitoring 
quality  of  care  in  nursing  homes  owned  and  operated  by  chidns  that  have  filed  for 
Chqxerll.  We  also  will  continue  our  efforts  to  address  the  link  between  staffing  levels 
and  quality  of  care. 

We  qjpieciate  GAO's  willingness  to  work  widi  HCFA  over  die  past  year  and  to  provide 
early  feedback  to  us  as  we  b^gan  implementation  of  these  quality  of  care  initiatives.  We 
are  committed  to  continuing  to  work  with  GAO  in  this  collaborative  and  constructive 
manner  for  the  good  of  the  1 .6  million  Americans  who  live  in  nursing  homes. 
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COMMENTS  FROM  CALIFORNIA'S 
DEPARTMENT  OF  HEALTH  SERVICES 


«TATEOrCALVOI<MA-MeU.m«IIOMUIUII(a(VieOMBICr  CWT  DAVn.  C«Hi»«. 

DEPARTMENT  OF  HEALTH  SERVICES 

714/744  P  Stmt 
P.O.  Boi  942732 
Saerameme,  CA  94234-7320 
(916)  657-1425 


Ms.  Kathryn  G.  Allen 
Associate  Director 

Health  Financing  and  Public  Health  Issues 
United  States  General  Accounting  Office 
Health,  Education  and  Human  Services  Division 
Washington,  D.C.  20548 

Dear  Ms.  Allen: 

We  appreciate  the  opportunity  to  submit  Califomia's  written  response  to  the  General 
Accounting  Office's  (GAO)  draft  report  "Nursing  Homes:  Sustained  Efforts  are  Essential 
to  Realize  Potential  of  the  Quality  Initiatives".  I  want  to  thank  the  GAO  for  recognizing 
Califomia's  long-standing  and  continued  efforts  to  improve  the  quality  of  care  and 
quality  of  life  for  residents  in  its  over  1400  nursing  homes. 

Continued  efforts  to  improve  the  quality  of  care  and  Quality  of  life  tor  residents 

As  stated  in  the  draft  report,  California  has,  thniugh  its  annual  budget,  supplemented 
nursing  home  staff  wages  ("wage-pass  through")  as  well  as  added  staff  to  the  state 
agency  to  increase  the  nursing  home  focused  enforcement  program  to  100  facilities.  As 
noted  in  your  report  this  program  was  used  as  a  model  for  HCFA's  focused 
enforcement  program.  The  annual  budget  also  gave  funding  to  the  state  agency  for  the 
following: 

•  Quality  awards  to  nursing  homes  providing  exemplary  care  and  monetary 
awards  to  those  nursing  homes  providing  exemplary  care  to  the  highest 
number  of  Medicaid  residents 

•  Financial  grants  for  innovative  programs  leading  to  improved  quality  of 
care  and  quality  of  life  in  nursing  homes 

•  Requirements  for  nursing  homes  to  report  certain  indicators  of  financial 
problems  that  could  lead  to  financial  insolvency 

•  Established  the  Financial  Solvency  Advisory  Board  to  make 
recommendations  on  additional  state  licensing  requirements  to  improve 
financial  stability  in  nursing  homes 

•  Added  additional  staff  for  guaranteed  rapkl  response  to  consumer 
complaints 

•  Increased  staff  to  vary  the  cycle  of  nursing  home  surveys  to  decrease  the 
predictability  of  surveys 
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Governor  Gray  Davis  also  has  sigr>ed  legislation  (Chapter  451 ,  Statutes  of  2000)  which 
will  imptement  the  foUowing  to  address  continued  efforts  to  improve  elder  care  in 
Cafifomia: 

•  Statewide  trainir)g  by  the  state  agency  on  eftective  nursing  home  practices 
to  improve  quality  of  care  and  quality  of  life  for  residents 

•  Technical  assistance  by  the  state  agency  to  nursing  homes  to  help  in  the 
Improvement  of  nursing  home  practices 

•  Improved  consumer  information  systems 

•  Improved  abuse  reporting  by  nursing  homes 

•  Management  companies  must  provide  application  to  the  state  agency  and 
be  approved  by  the  state  agency  in  order  to  enter  into  management 
agreements  with  nursing  homes 

•  Management  companies  and  ttieir  subsidiaries  will  be  added  to  Vhe  state 
agency  information  systerr^ 

•  Nursing  home  licenses  can  be  rescinded  and  a  provisional  license  issued 
for  certain  federal  nursing  home  enforcement  actions 

•  Nursing  home  licenses  can  also  be  revoked  for  any  federal  deficiency 

•  State  agency  can  impose  a  temporary  manager  in  lieu  of  recommending 
imposition  of  a  temporary  manager  under  federal  requirements 

•  Any  complaint  involving  serious  threat  of  imminent  death  or  serious  bodily 
harm  will  have  an  onsite  inspection  within  24  hours  of  receipt  of  the 
complaint 

•  Centralizing  complaint  intake  and  upgrading  complaint  tracking  systems 

•  Nursing  homes  must  post  a  notice  on  all  doors  provkJing  egress  and 
ingress  to  the  nursing  home  when  certain  federal  remedies  are  imposed 
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•  Nursing  homes  must  provide  written  notification  to  each  resident,  each 
resident's  known  family  member  and  legal  representative  and  all 
applicants  for  admission  to  the  nursing  homes  when  certain  federal 
remedies  are  imposed 

•  The  state  agency  will  develop  and  perfbnn  standardized  quality  assurance 
revievirs  on  all  nursing  home  survey  deficiencies  that  could  lead  to 
imposition  of  higher  level  federal  remedies 

•  State  civil  monetary  penalties  have  been  increased  for  nursing  home 
violations  of  the  most  serious  nature 

•  The  state  agency  will  annually  evaluate  the  nursing  home  enforcement 
process  and  provide  the  evaluation  to  the  legislature  and  recommend 
additional  legislation  if  needed  to  improve  the  process 

•  The  state  agency  will  determine  need  and  make  recommendations  to  the 
legislature  regarding  the  minimum  number  of  nursing  hours  per  day 

'  needed  to  provide  quality  care  in  nursing  homes 

•  The  state  agency  will  review  and  make  recommendations  to  the 
legislature  for  changes  to  the  state  nursing  home  reimbursement 
methodology 

'  •       Improves  the  transfer  and  discharge  appeal  rights  for  nursing  home 
residents 

Points  of  clarification 
(changes  in  bold  and  italicized) 

Page  11:      Addition  to  end  of  paragraph  #1 ". . .and  entering  the  proper  data  into 

OSCAR,  including  California  which  has  completed  17%  of  its  surveys 
as  off-hour  surveys,  thus  exceeding  t/>e  HCFA  standard  of  10%. 

Page  13:      Top  of  page ". . . ,  each  office  will  report  to  one  of  four  field  coonjinators 
(north,  central,  south  and  Los  Angeles).. . 
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Page  23:     Middle  of  page*. . .  but  ^iled  to  account  separately  for  initiatives 


expenditures  as  required  by  HCFA.  HFCA  initially  stated  the  states 
would  not  be  required  to  separately  report  the  initiative  expenditures 
and  then  later  did  require  the  states  to  do  so  and  many  of  the  states 
had  not  tracked  the  specific  Items  requested  by  HCFA  in  the 
separate  report 


Page  28:     Endof  page '...increase  in  the  volume  of  nursing  home  appeals.  An 


additional  impact  of  appeals  is  that  federal  attorneys  are  requiring 
state  surveyor  and  consultant  staff  to  provide  testimony  to  support 
HCFA's  action.  Preparation  time  and  hearings  can  last  8-10  days  and 
during  this  time  survey  and  certification  work  that  would  be  done  by 
surveyor  and  consultant  staff  is  not  accomplished. 


CaTifomia  would  like  to  once  again  acknowledge  the  courtesy  and  professionalism  of  the 
General  Accounting  Office  staff  and  their  ability  to  understand  ttie  very  complex  and 
intricate  survey  and  enforcenr>ent  processes. 

We  would  also  Ite  to  acknowledge  the  Health  Care  Financing  Administration  and  its 
continued  efforts  to  improve  eMer  care. 

California  wek»mes  the  continued  review  of  the  nursing  home  survey  and  enforcement 
process,  and  wouM  recommend  HCFA  and  Congress  work  with  the  states  to  determine 
the  best  m^hod  to  coordinate  these  reviews. 


Sincerely, 
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COMMENTS  FROM  MICHIGAN'S  DEPAJ^TMENT  OF 
CONSUMER  AND  INDUSTRY  SERVICES 


state  ol  Michigan 
John  Engler.  Governor 


G.  Mennen  Williams  Building 
P.O.  Box  30004 
Lansing,  Michigan  48909-7504 
517-373-1820 


Department  of  Consumer  &  lodustry  Services 

Kathleen  M.  Wilbur,  Director 


September  20, 2000 


Kathiyn  G.  Allen,  Associate  Director 
Health  Financing  and  Public  Health  Issues 
United  States  General  Accounting  Office 
Washington,  DC  20S48 

Dear  Ms.  Allen: 

Thank  you  for  the  opportunity  to  respond  to  the  draft  report  entitled  Nursing  Homes:  Stistained 
Efforts  Are  Essential  to  Reahze  Potential  of  the  Quality  Initiatives.  (GAO/HEHS-00-197).  Michigan 
supports  the  efforts  of  HCFA,  the  General  Accounting  Office  and  the  Senate  Special  Committee  on 
Aging  to  improve  the  oversight  of  nursing  home  services.  In  response  to  the  1999  GAO  report,  we 
took  significant  steps  to  assure  compliance  with  federal  standards  for  state  activities.  I  am  pleased 
to  see  that  these  actions  have  been  acknowledged  in  the  draft  report.  We  have  additional  information 
in  two  areas  which  may  assist  in  bringing  the  draft  up  to  date  with  the  current  activities  in  our  state. 

1 .  Page  1 1  and  Table  2:   "...  7  percent  of  Michigan  surveys  were  late--  that  is,  conducted  after 
the  76*  morah. " 

Michigan  shares  your  concern  for  reducing  the  predictability  of  surveys  and  has  taken  steps  to 
accompUsh  that  goal. 

First,  while  the  percentage  of  late  surveys  may  be  accurate  for  the  period  used  for  this 
assessntent,  we  can  assure  you  that  since  January  2000,  no  standard  survey  in  our  state  has 
exceeded  the  fednal  requirement  of  no  more  than  16  months  since  the  last  survey.  To 
accompUsh  this,  we  implemented  a  computer  report  this  January  that  indicates  facilities  due  for 
surveys  in  the  coming  months.  The  report  aids  in  appropriate  scheduling  of  standard  surveys  and 
will  assure  that  we  maintain  compUance  with  federal  requirements  in  the  future. 

Second,  Michigan  also  inccwporated  the  federal  standard  of  conducting  surveys  between  9  and 
1 S  months,  with  an  average  of  12  months,  into  the  new  computer  program  and  into  our  program 
performance  measures.  HCFA  Region  Office  V  has  stated  that  an  average  of  12.9  or  less  meets 
the  federal  requirements.  Michigan's  average  survey  interval  for  fiscal  year  2000  to  date  is  12.7 
months  and  is  steadily  decreasing  to  12  months. 

Third,  to  ftmher  reduce  predictability,  Michigan  exceeds  federal  standards  for  off-hour  standard 
surveys  and  conducts  complaint  visits  in  off  hours  where  appropriate  (although  this  is  not  a 
federal  requiRroent). 


J 
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2.  Page  17-  Increasiiig  the  Priority  Attached  to  Complaints 

In  April  1 999,  the  Department  initiated  an  internal  review  of  Michigan's  long-tens  care  and  non- 
long  tens  care  complaint  investigation  processes.  During  this  review,  particular  anention  was 
paid  to  die  following  issues  raised  by  the  1999  GAO  report  entitled  Nursing  Homes:  Complaint 
Investieation  Processes  Inadequate  to  Protect  Residents:  I)  procedures  that  discourage  the  filing 
of  complaints,  2)  understatement  of  the  seriousness  of  coiiq)laints,  and  3)  failure  to  investigate 
serious  complaints  quickly  enough. 

_  The  internal  review  identified  o{^>orTunities  for  improvement  of  complaint  processes.  A  plan 
was  developed  to  eliminate  all  4iS0  backlogged  complaints  that  were  then  past  the  30-day  state 
required  time  frame  by  June  30, 1999. 

To  accomplish  this,  a  project  manager  and  a  panel  made  up  of  Survey  Team  managers  and 
Complaint  Intake  Unit  staff  developed  a  new  procedure  to  govern  the  collection,  screening, 
prioritization,  assignment  and  investigation,  entry  of  data  into  the  database  system,  and  the 
reporting  of  findings  to  complainants.  Complaints  assigned  to  surveyors  prior  to  this  project 
were  invesdgated  during  regularly  scheduled  hours.  Some  surveyors  also  volunteered  to 
investigate  complaints  on  an  overtime  basis  and  a  connactual  retiree  was  hired  to  help 
investigate  Soudieast  Michigan  cases  during  regular  hours.  During  the  project,  staff  continued 
to  meet  HCFA's  rwo-day  time  frame  for  investigating  'immediate  jeopardy'  (U)  complaints  and 
the  30-day  time  frame  for  completing  all  other  coii^>laints  that  came  in  after  May  25, 1999. 

This  action  eliminated  Michigan's  complaint  backlog.  Four  hundred  seventy-five  (475)  of  the 
480  complaints  in  open  status  were  investigated  and  completely  processed  by  June  30, 1999. 
The  other  five  were  completed  in  eariy  July  1999. 

Since  July  1999,  Michigan  has  implemented  a  number  of  additional  measures  to  improve  the 
complaint  process  and  to  ensure  timely  investigation  of  conq>laints: 

1 .  New  complaint  forms  created  to  aid  citizens  of  the  State  of  Michigan  in  providing  necessary 
information-  facilitating  the  processing  of  complaints.  The  new  complaint  forms  ate  now 
being  added  to  the  Deparanent's  web  page. 

2.  An  upgrade  of  the  1-800  Complaint  Hotline  telephone  system  was  completed  to  facilitate  the 
processing  of  complaints  and  to  better  accommodate  after  hours  calls. 
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3.  A  distinct  Coiiq>laint  Intake  Unit  was  created  with  added  staff  dedicated  to  receive  and 
prioritizing  complaints  and  facility  reported  incidents  to  make  complaint  processes  more 
accessible  to  the  public  and  to  better  focus  investigations. 

4.  ThestateComplaintlnvestigationManualwasrevisedanddisseminatedJuly  1,1999  to  all 
appropriate  staff  to  ensure  c<Misistency  of  investigative  procedures. 

5.  A  Complaint  Investigation  Team  was  created  as  a  separate  unit  to  develop  expertise  in 
complaint  investigation  and  to  provide  rapid  response  to  serious  injury  and  serious  harm 


6.  Off-hours  investigations  were  increased  for  complaint  surveys  and  are  conducted  as  needed. 

7.  Performance  measures  were  established  for  the  Complaint  Investigation  Team  thai  require 
investigations  within  two  days  for  serious  injury  complaints,  ten  days  for  actual  harm  as 
required  by  federal  law,  and  a  self-imposed  30  day  deadline  for  non-pricnity  complaints. 
Hndings  for  each  investigation  must  be  reported  within  30  days. 

8.  Caseload  status  reports  have  also  been  developed  for  use  by  management  and  leadership  to 
evaluate  the  effectiveness  and  timeliness  of  the  complaint  investigation  process. 

The  improvements  made  showed,  and  continue  to  show,  success  in  Michigan.  Data  recently 
sui^lied  to  GAO  for  July  to  December  1999  show  100%  (63)  of  serious  injury  cases  completed 
within  the  48  hour  time  frame,  100%  (16)  complaints  completed  within  the  ten  day  time  frame 
for  actual  harm  cases,  and  95%  of  the  717  non-priority  cases  investigated  within  30  days. 
Michigan's  record  in  calendar  year  2000  shows  similar  results. 

3.  Tabk5,FootnoUd 

In  the  Michigan  program,  the  term  "investigate"  means  that  both  the  on-site  survey  is  performed 
and  the  report  of  results  is  delivered  to  the  complainant  within  30  days.  Our  program  procedures 
now  require  that  the  actual  onsite  survey  for  the  818  "non-priority"  complaints  be  conducted 
within  IS  days  of  receipt,  not  30  days  as  stated  in  the  footnote.  In  other  wcmls,  Michigan 
procedures  require  that  all  complaints  which  require  an  onsite  are  visited  within  IS  days.  We 
think  that  this  is  a  more  stringent  time  frame  than  you  will  find  in  most  states.  While  we  do  not 
meet  this  goal  in  every  case,  we  are  making  steady  progress  toward  this  goal.  Our  average 
onsite  visit  interval  for  all  complaints  during  October  1999  and  February  2000  vras  16.2  days. 


complaints. 
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I  hope  this  infoimation  is  of  assistance  to  you. 
Sincerely. 


Kathleen  M.  Wilbur 
Director 
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DEPARTMENT  OF  SOCIAL  SERVICES 
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MISSOURI 
DEPARTMENT  Of  SOCIAL  SERVICES 
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VOICE 
1  WOTMUM 


Sq>tember  2 1,2000 


Ms.  Kathiyn  G.  Allen,  Associate  Director 
U.S.  General  Accounting  Office 
Health,  Education,  and  Human  Services  E>ivision 
Health  Financing  and  Public  Health  Issues 
Washington^  DC  20548 

Dear  Ms.  Allen: 

1  appreciate  the  opportunity  to  respond  to  your  September  14,  2000  letter  and  the  attached 
U.S.  General  Accounting  Office's  drafi  report  to  the  Senate  Special  Committee  on  Aging  and 
Senator  Christopher  Bond  entitled  Nursing  Homes:  Sustained  Efforts  Are  Essential  to  Realize 
Potential  of  the  Quality  Initiatives.  (GAO/HEHS-00- 1 97).  Since  becoming  the  Director  of  the 
Division  of  Aging  (DA)  on  February  14,  2000, 1  have  beo>  working  diligently  with  staff  to 
ensure  implementation  of  and  compliance  with  Medicare  and  Medicaid  regulations  including  the 
Nursing  Home  Initiatives  (NHIs). 

While  generally  in  agreement  with  the  findings  and  recommendations  contained  in  the 
report  regarding  the  NHIs,  DA  has  the  following  comments  and  suggestions  related  to  key  areas 
within  the  report: 

Survey  Methodolorv 

The  Health  Care  Financing  Administration's  (HCFA's)  major  redesign  of  its  nursing 
home  survey  methodology  utilizing  Quality  Indicators  (QIs)  from  the  Minimum  Data  Set 
(MDS)  is  a  first  step  in  implementing  needed  modifications  to  the  survey  process.  QIs 
allow  survey  staff  to  enter  facilities  with  infoimadon  in-hand  specific  to  Ae  general 
population,  as  well  as  identifying  individual  residmts  with  specific  care  issues  (i.e., 
pressure  ulcers,  weight  loss,  dehydration).  DA  agrees  with  GAO's  concern  that  the  QI 
rqx)rts  are  generated  from  infoimation  self-rq>orted  by  the  ntirsing  facilities.  With  the 
September,  2000  addition  of  the  requirement  for  fecility  staff  to  attest  to  the  MDS 


■*AN  EQUM.  OPTORTUMrC/AFFNMTIVE  tCVOH  BVLOVEfT- 
MnCM  praMM  en  I  nonMolRMgnr  ttMk 
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tnfoimation  being  collected  in  accordance  with  applicable  Medicare  and  Medicaid 
reqinrements,  HCFA  has  taken  a  step  towards  ensuring  fecilities  understand  the 
re^nsibility  of  accurately  and  timely  completing  these  resident  centered  assessments. 
Resources  have  not  been  provided  to  die  state  survey  agencies  to  allow  for  periodic 
reviews  of  MDS  assessments  and  care  plans  outside  die  annual  survey  cycle.  Periodic 
independent  validation  of  the  accuracy  of  die  MDS  data  gathered  by  the  &cility  would 
furdier  strengthen  the  use  of  the  data  in  ensuring  the  survey  process  addresses  qtecific 
issues  or  concerns  in  each  ftdlity. 

As  the  GAO  rq>ort  indicates,  Aese  initial  survey  modificaticms  need  to  be  in  place  a 
longer  period  of  time  prior  to  a  final  detennination  being  made  that  diey  have  resulted  in 
die  desired  outcomes.  However,  continuing  to  modify  and  add  to  an  already  higlily 
complex  system,  does  not  necessarily  address  the  inflexibility  and  rigidity  seen  in  the 
current  process.  We  recommend  HCFA,  the  state  survey  agencies,  long-term  care 
industry,  consumers  and  oiber  interested  parties  come  together  to  perfotm  a 
comprehensive  review  and  evaluation  of  die  existing  survey  process  with  a  common  goal 
of  designing,  developing  and  in^ilementing  the  best  possible  system  including  die  use  of 
technology.  HCFA  and  state  survey  agencies  need  Ms  system  to  readily  identify, 
document,  track  and  nport  on  the  quality  of  care  and  quality  of  life  in  facilities  including 
identification  of  "eariy  warning"  signs  of  developing  problems  and  violations  in  nursing 
&cilities.  The  current  survey  ptocess  remains  "one  size  fits  aU**.  HCFA  and  the  state 
survey  agencies  need  to  be  able  to  accurately  assess  fiunlities  quality  care  and  services. 
Survey  resource  allocation  should  be  managed  to  minimize  resource  expenditure  for 
compliam  homes  enabling  limited  resources  to  be  directed  to  &cihties  needing  close 
scrutiny  to  ensure  appropriate  piugiaui  decisions  are  made  timely  wbea  facilities  are 
unwilling  or  unable  to  successfiilly  sustain  compUance. 


SwrvfY  PralimbilttY 


DA  concurs  with  GAO's  finding  that  the  10%  staggered  survey  NHI,  by  itself^  is  too 
limited  in  scope  to  truly  reduce  survey  predictability.  DA  is  in  compliance  with  the  NHI 
related  to  staggered  surveys;  management  reports  for  federal  fiscal  year  (FFY)  2000 
show  that  we  met  the  minimum  compliance  requirement  of  1 0%  by  the  end  of  June  with 
completion  of  49  surveys  (492  X  10%  »  49)  starting  on  wedcends  and/OT  off-routine 
hours.  During  the  remaining  months  of  FFY  2000,  we  have  continued  to  begin  surveys 
on  weekends  and/or  off-hours  to  assist  in  further  reducing  the  predictability  of  die 
recertification  survey  process.  We  have  recommended  to  HCFA  that  they  modify  the 
practice  of  using  the  federal  On-line  Date  Inquiry  and  Entry/On-line  Survey,  Certification 
and  Rqx>rting  (ODIE/OSCAR)  system  as  die  primary  data  tource  for  information 
rdated  to  diis  NHL  Cuirendyi  ODIE/OSCAR  daU  entry  requires  all  information  to  be 
entered  only  after  completion  of  the  survey  process  inc!  jding  Informal  Dispute 
Resolution.  The  timing  of  daU  entiy  into  the  ODIE/OSCAR  system  results  in  state 
survey  agencies  appearing  to  be  non-compUant  Data  entry  modifications  have  been 
recommended  to  HCFA  by  die  state  survey  agencies  to  allow  completion  of  initial  entry 
of  key  survey  data  prior  to  completion  of  the  IDR  process.  However,  state  agencies  have 
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not  yet  received  infomiation  regarding  plans  for  any  implementation  of  ODIE/OSCAR 
system  changes  allowing  for  more  timely  data  entry.  (We  do  understand  HCFAhas 
begun  a  major  redesign  project  (QIES)  that  will  eventually  replace  the  existing  system.) 

While  we  concur  with  GAO's  recommendation  that  annual  surveys  would  be  less 
predictable  if  the  proc^  was  segmented  to  allow  surveyors  more  than  one  review  visit 
during  a  year,  the  manner  in  wiiich  this  segmentation  occurs  -  along  with  the  ability  of 
state  survey  agencies  to  include  a  segment  of  Ae  survey  in  another  process,  such  as  a 
complaint  investigation  -  would  need  to  be  taken  into  consideration  given  current 
resource  limitations. 

Resource  Planninf 

We  concur  widi  GAO's  finding  that  states  were  not  able  to  fiilly  expend  federal  fiscal 
year  1 999  NHI  funding  due  to  late  distribution.  We  cannot  stress  enough  the  importance 
of  adequate  planning  for  program  implementation  and  communication  at  all  levds  within 
HCFA's  central  office,  regional  offices  down  to  the  state  survey  agencies.  Even  though 
additional  federal  funds  may  be  made  available  during  a  fiscal  period,  states  have 
budgetary  policies  that  require  state  legislative  action  to  allow  the  state  agency  to  obtain 
required  state  shares  and  provide  authority  for  utilization  of  federal  fimds.  Further,  when 
continuation  of  federal  fimds  torn  petiod-to-period  is  questionable,  states  are  not  always 
successfiil  in  obtaining  state  appropriation  authority  for  fiill  time  equivalent  (FTE) 
employees  to  perform  mandated  functions. 

Statements  related  to  future  funding  appear  to  indicate  that  HCFA's  funding 
methodologies  will  continue  to  be  at  odds  with  the  objective  of  assuring  quality  oversight 
and  monitoring  of  Medicare/Medicaid  certified  facilities.  Use  of  OSCAR  data  for 
determining  resource  allocations  to  states  is  indicative  of  a  continuing  pattern  of 
emphasizing  survey  productivity  ra&er  than  quality  of  the  surveys  conducted.  We 
understand  that  HCFA  continues  to  woik  towards  fimding  surveys  based  upon  an 
"average  survey"  without  consideration  of  survey  quality  or  the  need  to  direct  resources 
towards  problematic  faciUties.  Cuirently,  state  survey  agencies  are  not  funded  at  a  level 
that  allows  for  deteimination  of  the  number  of  hours  to  be  spent  in  a  facility  based  upon 
the  conditions  found  or  known  to  exist  in  the  fecility  or  to  allow  for  monitoring  of 
compliance  in  an  adequate  number  of  problem  fecilities. 

Special  Focus  Facilities 

While  woitiiwhile,  DA  concurs  with  GAO  that  the  special  focus  facility  NHI  is  to  narrow 
in  scope  excluding  many  homes  tiiat  were  providing  poor  care.  Each  state  had  two 
facilities  that  were  identified  as  special  focus  fiicilities.  We  would  recommend  HCFA 
consider  providing  sufficient  resources  for  expansion  of  this  NHI  requiring  two  full 
surveys  rather  than  one  annually  in  facilities  providing  poor  care  and  that  consideration 
be  given  to  modifying  the  process  to  allow  for  monitoring  or  abbreviated  surveys  as  an 
extension  of  Ais  NHI. 
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TraiBiBg  limes 

A  key  area  of  concern  for  state  agencies  is  training  to  ensure  our  staff  are  competent  and 
qualified  to  perfonn  survey  fimctions.  Much  of  our  time  is  spent  ensuring  consistent 
application  of  federal  survey  guidelines  across  teams  and  regions.  Another  concern  is  the 
short  time  frames  provided  for  implementation  of  new  initiatives  resulting  in  extremely 
limitrd  training  of^rtunities  for  staff  prior  to  implementation  of  the  federal  guideline. 
During  state  fiscal  year  (SFY)  2001,  DA  will  be  implementing  die  new  nationally 
developed  Precqjtor's  Training  Program.  This  piogram  will  assist  DA  in  assuring  that 
training  of  surveyors  is  managed  in  a  uniftmn  and  consistent  manner  dirou^iout  our  state. 

HCFA  needs  to  ensure  that  prior  to  conducting  training  sessions  tteir  guiddines  are 
fmali/wi  and  materials  provided  to  trainers  are  consistent  tfarou^KHit  their 
train-the-trainer  sessions.  Recent  experience  witii  NHI  training  sessions  being  coixhicted 
wid)  draft  matrrials  is  an  example  of  state  trainers  ix>t  receiving  die  same  training 
between  sessions.  Routindy,  state  agencies  are  allowed  to  send  only  two  individuals  to 
train-the-trainer  sessions  resulting  in  the  need  for  additional  state  staff  to  be  trained  as 
trainers  prior  to  conducting  actual  sessions  for  ^proximatdy  200  total  staff. 
Additionally,  wfaen  establishing  time  fiames  for  implementation  HCFA  should  consider 
diat  state  agencies  cannot  discontinue  responding  to  complaint  investigations  and 
completing  ongoing  processes  to  have  all  r^onal  staff  attend  a  single  training  session 
requiring  rqietition  of  sessions. 

HCFA  is  responsible  for  providing  basic  surveyor  training  for  all  state  survey  staff  prior 
to  those  staff  sitting  for  the  federal  Surveyor  Mininnmi  Qualification  Test  (SMQT).  We 
have  noted  over  time  that  modifications  are  made  to  die  training  program,  but  information 
about  the  modifications  is  not  always  provided  timely  to  the  state  training  coordinator  to 
ensure  all  existing  survey  staff  remain  up-to-date.  We  bdieve  HCFA  should  conader 
remanding  responsibility  for  training  to  dK  HCFA  nffoatl  offices,  so  diat  a  regional 
training  coordinator  can  be  assigned  to  assist  in  ensuring  Aat  training  provided 
throu^tout  the  region  is  consistent  Frequently,  HCFA  has  utilized  various  regional 
ofBce  staff  for  training  sessions  without  consideration  of  die  variances  within  dieir  own 
regions.  This  results  in  confusion  for  state  surveyors  who  return  to  teams  where  other 
team  members  may  have  heard  different  interpretations  d^eodent  upon  which  HCFA 
regional  ofBce  conducted  a  ^>ecific  sessioiL 

We  noted  reference  to  an  OSCAR  and  odier  data  traddng  coordinator  re^xmsible  for 
ensuring  diat  HCFA  regions  have  the  necessary  trained  penonnel  and  that  regional 
administrators  and  the  cental  ofBce  are  to  be  apprised  of  data  analysis  results.  A  need  for 
a  similar  positicm  exists  in  the  state  survey  agency.  Training  on  the  ODIE/OSCAR 
system  has  been  infi«]uent  and  sy^em  modifications  have  occurred  without  prior  notice 
to  state  agencies.  We  anticipate  as  m^or  system  modifications  are  made  and  as  QIES 
continues  to  develop,  HCFA  will  assist  states  in  ensuring  state  staff  have  access  to  a 
trained  and  qualified  state  data  tracking  coordinator. 
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Complaipt  Processes 

Timely  investigatioD  of  the  growing  number  of  complaints  is  essential  in  ensuring  an 
accurate  rq>orting  of  the  events  that  resulted  in  the  complaint  being  filed.  However,  to 
meet  the  federal  program  mandates  and  state  inspection  requirements  (two  inspections  per 
year),  as  well  as  time  firames  for  completion  of  complaint  investigations,  additional 
resources  are  needed  to  ensure  jli  time  frames  are  met  HCFA  continues  to  prioritize  the 
completion  of  the  annual  survey  ahead  of  completion  of  complaint  investigations.  DA 
continues  to  request  annually,  tfarou^  the  state  and  federal  budget  processes,  fimds  for 
additional  survey  staff.  Historically,  state  survey  agencies  have  not  been  coiisistently 
successful  in  obtaining  suffident  resources  to  meet  the  increasing  need  for  complaint 
processes,  a$  well  as  all  other  federal  and  state  mandates. 

Iitkll 

This  table  uses  as  a  comparison  California  with  3  percent  of  die  nursing  homes  in  the 
state  found  deficiency  free  on  their  most  recent  survey  compared  to  about  16  percent  in 
Missouri.  Appendix  D  of  this  rq>ort  identifies  the  national  average  percentage  of 
deficiency  free  homes  to  be  1 6.0%. 

In  regard  to  the  adequacy  of  complaint  investigations,  DA  identified  problems  widi  our 
complaint  process  prior  to  the  Missouri  state  auditor's  review  conducted  in  state  fiscal 
year  1999  and  therefore,  we  concurred  with  her  recommendations  for  inqROvement  In 
-r-    SFY  1 996,  DA  staff  identified  the  need  for  sweeping  revisions  to  the  coiiq>laint  system. 
Beginning  in  SFY  1997,  DA  conducted  internal  reviews  and  convened  focus  groi^  to 
clearly  identify  issues  and  to  make  recommendations  for  systemic  revision.  Requests  for 
budget  appropriation  for  additional  staff  were  made  in  1998, 1999, 2000  and  2001  to 
obtain  sufficient  numbers  of  staff  to  implement  the  recommended  revisions.  These 
requests  were  partially  fimded.  In  addition,  plans  were  made  to  replace  the  antiquated 
Coitral  Registry  for  Abuse,  Neglect  and  Exploitation  (GIANE)  system,  dirough  which 
all  complaint  reports  are  reported,  tracked  and  documented.  Until  the  new  system  comes 
on-line,  an  interim  tracking  and  monitoring  system  has  been  implemented  The  new 
on-line  system  is  currently  in  the  prdiminary  testing  phase. 

In  mid-SFY  1 999,  DA  began  phasing  in  region-by-region  a  new  complaint  investigation 
process  including  a  case  management  approach  to  ensure  diat  complaint  investigations 
are  initiated  timely  and,  at  a  minimum,  a  call  is  placed  to  the  rqwrter  to  determine  the 
need  for  an  immediate  on-site  visit  This  process  change  resulted  in  increased  community 
partidpafion  (ftmily,  friends,  fuiUty  operators  and  other  conceiiied  iiidividuals),  bringing 
to  positive  resolution  issues  affecting  the  day-to-day  lives  of  ftdlity  resideDts. 
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DA  concurrwl  w-ith  fte  state  auditor  that  additional  improvenients  are  needed  to  the 
complaint  system.  DA  took  action  following  discussions  with  state  audit  staff  to: 

•  Designate  a  central  office  complaint  coordinator  and  monitor  to  ensure:  complaint 
investigations  are  timely  handled;  rtponas  are  called;  required  notices  are  mailed; 
and  complaint  investigation  data  is  received  and  entered  into  a  regional  complaint 
tracking  system  with  the  regional  data  base  forwarded  to  central  ofSce  on  a  monthly 
basis  for  review  and  action,  as  applicable. 

•  Request  additional  DA  staff  to  allow  us  to  b^in  in  S^rtembei-,  2000,  to  at  least 
quarteriy,  monitor  quality  throu^  a  random  selection  of  completed  complaint  reports. 
Comparisons  of  the  selected  reports  to  established  quality  assurance  oiteria  will  be 
completed;  feedback  will  be  provided  to  survey  staff  aod  training  will  be  focused  on 
areas  needing  improvement 

•  Initiate  a  managemeot  and  internal  control  review  of  complaint  processing  beginning 
vmb  the  Kansas  City  Regional  Office. 

•  Provide  investigative  skills  training  for  all  staff  at  the  SFY  2001  Annual  Surveyor's 
Training  and  later  in  ^  fiscal  year  provide  an  advanced  course  for  supervisors  and 
complaint  investigators. 

Additionally,  we  have  submitted  to  the  HCFA  regional  office  a  detailed  training  plan  for 
all  staff  within  the  region  responsible  for  the  facility  where  the  federal  comparative 
survey  was  conducted  in  February  2000.  The  plan  contains  required  training  demeots  on 
each  task  cited  within  the  comparative  survey  as  not  meeting  fedoal  guidelines  and 
requires  the  training  be  monitored  by  the  central  office  state  traiinng  coordinator. 
Further,  the  plan  requires  supervisors  to  continue  monitoring  after  the  training  each 
team's  surveys  for  diese  tasks  and  that  each  supervisor  submit  a  sample  of  surveys 
completed  by  teams  undo'  their  supervision  to  the  central  office  quality  assurance  unit  for 
review. 

CompTatrve  Surveys 

DA  bdieves  the  federal  comparative  survey  process  could  be  beneficial  in  determining 
state  survey  agency  compliance,  but  requires  refinemert  In  our  review  of  the 
comparative  surveys  conducted  in  our  state,  we  noted  that  these  federal  surveys  are 
completed  using  different  criteria  and  resources  than  those  set  for4  by  HCFA  for  use  by 
state  agencies.  Differences  include:  utilization  of  different  numbers  and  types  of  survey 
staff,  use  of  different  samples  of  residents;  reviews  of  different  areas  of  resident  care;  the 
periods  of  time  surveyed  are  not  the  same  and  findings  fitmi  the  federal  comparative 
survey  are  not  required  to  be  legally  defensible. 
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Missouri  looks  forward  to  continued  work  with  HCFA,  the  other  state  agencies, 
advocates,  residents  and  their  £uniiies  in  further  implementing  these  and  other  NHls  to  improve 
the  quality  of  care  and  life  for  residents  in  our  state's  nursing  ^lities.  Choosing  a  nursing 
facility  for  a  family  member  or  loved  one  is  never  an  easy  task.  Our  common  goal  must  remain 
ensuring  that  &cilities  offering  services  to  some  of  our  most  vulnerable  citi2ens  maintain  the 
dignity  of  the  individual;  provide  them  with  the  respect,  they  so  rightly  deserve;  and  ensure  their 
safety,  security  and  comfort  while  receiving  quality  care  and  services  appropriate  to  meet  their 
individual  needs. 


Sincerely, 


Director 


RCD/pw 


V  ,-.1;if  •, 


GAO/HEHS-00-197  Nursing  Home  Quality  Initiatives 


95 


APPENDIX  IX 


APPENDIX  IX 


COMMENTS  FROM  WASHINGTON'S 
DEPARTMENT  OF  SOCIAL  AND 
HEALTH  SERVICES 


STATH  OF  WASHINGTON 


DEPARTMENT  OF  SOCIAL  AND  HEALTH  SERVICES' 


ACINC  AND  ADULT  SERVICES  ADMINISTRATION 
rO  Box  45600  •  OlyrapU.  WA  9SS04.S600 


September  20,  2000 


William  J.  Scanlon,  Director 
Health  FinarKang  &  Public  Issues 
General  Accounting  Office 
441  "G-  Street  NW 

Washington  D.C.  20548  ;  ' 

Dear  Mr.  Scanlon: 

We  appreciate  the  opportunity  to  provide  comment  on  the  report  regarding 
implementation  of  the  Nursing  Home  Quality  Initiatives.  While  full  implementation  of 
the  initiatives  is  ongoing,  the  information  and  data  presented  in  the  report  is  of 
interest 

The  report  recognizes  many  of  the  challenges  related  to  Federal  enforcement. 
Washington  State  has  a  proactive  state  enforcement  system  which  has  been  in  effect 
since  1 989.  State  enforcement  processes  can  serve  to  heighten  the  effectiveness  of 
tt>e  Federal  system.  Should  the  GAO  or  Congress  wish  to  review  the  components  of 
the  Washington  State  system  that  further  protect  nursing  honne  residents,  we  stand 
ready  to  participate  in  that  process. 


Sincerely. 


Patricia  K.  Lashv^ray,  Director 
Residential  Care  Services 
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GAP  CONTACT  AND  STAFF  ACKNOWLEDGMENTS 

GAP  CONTACT 

Walter  Pchinko,  (202)  512-7157 

STAFF  ACKNPWLEDGMENTS 

This  report  was  prepared  by  Connie  Peebles  Barrow,  Jack  Brennan,  Leslie  Grordon,  Bob 
L^pi,  Peter  Pswald,  Sangeetha  Raghunathan,  Janet  Rosenblad,  Peter  Schmidt,  Don 
Walthall,  and  Ppal  Winebrenner  under  the  direction  of  Walter  Pchinko. 
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RFJ.ATFD  GAO  PRODUCTS 

Nursing  Home  Care:  Enhanced  HCFA  Oversight  of  State  Programs  Woiild  Better  Ensure 
Quality  CGAO/HEHS-00-6,  Nov.  4,  1999). 

Nursing  Homes:  HCFA  Should  Strengthen  Its  Oversight  of  State  Agencies  to  Better 
Ensure  Quality  Care  (GAO/T-HEHS-00-27,  Nov.  4, 1999). 

Nursing  Home  Oversight:  Industry  Examples  Do  Not  Demonstrate  That  Regulatory  ^ 
Actions  Were  Unreasonable  (GAO/HEHS-99-154R,  Aug.  13, 1999). 

Nursing  Homes":  HCFA  Initiatives  to  Improve  Care  Are  Under  Way  but  WHl  Require 
Continued  Commitment  (GAO/r-HEHS-99-155,  Jime  30, 1999). 

Nursing  Homes:  Proposal  to  Enhance  Oversight  of  Poorly  Performing  Homes  Has  Merit 
(GAO/HEHS-99-157,  June  30,  1999). 

Nursing  Homes:  Complaint  Investigation  Processes  in  Maryland  (GAOyT-HEHS-99-146, 
June  15,  1999). 

Nursing  Homes:  Complaint  Investigation  Processes  Often  Inadequate  to  Protect 
Residents  (GAO/HEHS-99-80,  Mar.  22, 1999). 

Nursing  Homes:  Stronger  Complaint  and  Enforcement  Practices  Needed  to  Better 
Ensure  Adequate  Care  rGAO/T-HEHS-99-89,  Mar.  22.  19991 

Nursing  Homes:  Additional  Steps  Needed  to  Strengthen  Enforcement  of  Federal  Quahtv 
Standards  (GAO/HEHS-99-46,  Mar.  18, 1999). 

Cahfomia  Nursing  Homes:  Federal  and  State  Oversight  Inadequate  to  Protect  Residents 
in  Homes  With  Serious  Care  Violations  (GAO/T-HEHS-98-219,  July  28, 1998). 

California  Nursing  Homes:  Care  Problems  Persist  Despite  Federal  and  State  Oversight 
CGAO/HEHS-98-202,  July  27,  1998). 


(201018) 
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The  Chairman.  Thank  you,  Dr.  Scanlon. 
Now  Administrator  Hash. 

STATEMENT  OF  MICHAEL  HASH,  DEPUTY  ADMINISTRATOR, 
HEALTH  CARE  FINANCING  ADMINISTRATION,  BALTIMORE,  MD 

Mr.  Hash.  Chairman  Grassley,  Senator  Breaux,  Senator  Kohl,  I 
also  want  to  thank  you  for  inviting  us  here  today  and  also  for  hold- 
ing this  important  series  of  hearings  because  clearly,  as  all  of  us 
have  acknowledged,  your  continued  focus  and  commitment  to  the 
improvement  and  maintenance  of  quality  of  care  £ind  quality  of  life 
for  nursing  home  residents  has  had  a  profound  implication  for  the 
good  in  ensuring  that  we  make  progress  in  this  important  area. 

We  are  happy  to  be  here  today  to  share  with  you  and  the  Mem- 
bers of  the  committee  our  progress  in  implementing  the  Nursing 
Home  Initiative  that  the  president  announced  in  July  1998.  We  are 
today  releasing  an  interim  report  on  this  initiative,  which  shows 
measurable  success  in  severed  areas.  It  also  shows  areas  in  which 
we  clearly  need  to  strengthen  our  efforts.  Key  successes  include  a 
substantial  increase  in  the  number  of  surveys  conducted  on  nights 
and  weekends,  off-hour  surveys;  more  citations  for  substandard 
care  and  failure  to  prevent  problems  like  pressure  sores  and  mal- 
nutrition and  dehydration;  the  vast  majority  of  facilities  with  seri- 
ous problems  are  being  referred  for  immediate  sanctions  by  survey- 
ors; homes  terminated  from  Medicare  and  Medicaid  participation 
because  of  quality  problems  are  not  reinstated  until  it  is  clear  that 
they  have  made  the  necessary  corrections;  and  finally,  public  re- 
sponse to  our  consumer  education  efforts  has  been  very  positive. 
TTiis  is  especially  true  for  our  award-winning  website, 
Nursinghomecompare,  which  is  located  at  Medicare.gov,  which  al- 
lows consumers  and  their  families  to  search  by  zip  code  or  facility 
name  for  data  on  each  individual  facility,  information  about  that 
facility's  care  and  safety  record  and  other  pertinent  information 
that  consumers  need  when  making  this  kind  of  important  decision. 

But,  as  I  said,  there  are  clearly  shortcomings  where  we  need  to 
focus  our  efforts.  About  one-third  of  states  are  still  not  promptly  in- 
vestigating serious  complaints.  Some  states  need  to  do  more  to  ad- 
dress so-called  special  focus  facilities,  designated  as  such  because 
of  serious  and  persistent  quality  problems.  About  one- third  of 
states  are  not  conducting  surveys  of  every  facility  within  the  pre- 
scribed 15-month  period  under  law  or  submitting  in  a  timely  man- 
ner data  on  their  survey  findings. 

We  also  need  to  make  further  improvements  in  our  Federal  over- 
sight of  state  survey  activities  and  to  do  more  to  ensure  consistency 
in  our  own  efforts  across  the  country. 

We  are  working  to  address  these  shortcomings  and  to  build  on 
our  successes.  We  are  also  working  to  further  our  ground-breaking 
research  on  the  link  between  staffing  levels  and  quality  of  care  in 
nursing  homes.  As  you  know,  we  released  a  study  eeirlier  this  year, 
phase  one  of  a  study  on  staffing  and  quality.  Phase  two  of  that 
staffing  study  will  expand  the  sample  that  we  looked  at  of  states 
and  nursing  homes  and  assess  options  for  making  assessments  of 
case  mix  differences  among  institutions  and  the  impact  that  mini- 
mimi  staffing  levels  would  have  on  facility  costs  and  other  related 
aspects  of  nursing  home  operations. 


99 


In  addition,  the  president  has  recently  proposed  a  $1  bilHon  5- 
year  initiative  of  incentive  grants  to  help  states  explore  innovative 
ways  to  improve  the  level  of  staffing  in  nursing  homes.  This  com- 
mittee in  particular  has  been  invaluable  in  helping  us  obtain  the 
funding  that  has  been  necessary  to  carry  forward  the  nursing  ini- 
tiative and  to  improve  the  quality  of  care  and  quality  of  life  in 
nursing  homes.  And,  of  course,  we  look  forward  to  working  with 
you  as  Congress  continues  in  this  cycle  of  the  annual  appropria- 
tions process  for  the  fiscal  year  2001. 

We  are  committed  to  continuing  work  with  residents  and  their 
families  and  advocacy  groups,  providers,  states,  and,  of  course,  the 
Congress  to  ensure  that  the  Nursing  Home  Initiative  is  fully  and 
effectively  implemented  and  that  nursing  home  residents  receive 
the  quality  of  care  and  protection  that  they  deserve.  We  greatly  ap- 
preciate the  additional  support  Congress  has  provided  for  this  ini- 
tiative and  especially  for  the  leadership  of  this  committee. 

With  continued  cooperation  and  support,  we  are  confident  that 
the  Nursing  Home  Initiative  will  succeed  in  our  joint  goal  to  im- 
prove oversight  in  quality  of  care  for  nursing  home  residents. 

I  want  to  thank  you  again  for  holding  this  and  other  hearings. 
Chairman  Grassley,  and  I  look  forward  to  responding  to  any  ques- 
tions that  you  and  other  Members  of  the  Committee  may  have. 

[The  prepared  statement  of  Mr.  Hash  follows:] 
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HEALTH  CARE  FINANCING  ADMINISTRATION 
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SENATE  SPEICAL  COMMITTEE  ON  AGING 

on  the 

NURSING  HOME  INITIATIVE 


September  28,  2000 
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Testimony 
Michael  Hash,  Deputy  Administrator 
Health  Care  Financing  Administration 
on 

The  Nursing  Home  Initiative 
before  the 
Senate  Special  Committee  on  Aging 
September  2S,  2000 


Chairman  Grassley,  Senator  Breaux,  distinguished  Committee  members,  thank  you  for  inviting  us 
to  discuss  the  quality  of  nursing  home  care  and  our  progress  in  implementing  our  Nursing  Home 
Initiative.  We  are  releasing  a  report  on  this  Initiative  which  shows  measurable  success  in  several 
areas.  We  also  can  clearly  see  the  need  to  strengthen  efforts  in  other  areas. 

Key  successes  include: 

•  a  substantial  increase  in  the  number  of  surveys  conducted  on  nights  and  weekends; 

•  more  citations  are  being  made  for  substandard  care  and  failure  to  prevent  problems  like 
bed  sores; 

•  the  vast  majority  of  facilities  with  serious  problems  identified  by  surveyors  are  being 
referred  for  immediate  sanctions; 

•  homes  terminated  from  the  Medicare  and  Medicaid  programs  because  of  quality  problems 
are  staying  out  until  it  is  clear  that  they  have  made  necessary  corrections;  and 


public  response  to  our  consumer  education  efforts  is  very  positive,  especially  for  our 
award-winning  Nursing  Home  Compare  website,  which  allows  consumers  to  search  by  zip 
code  or  facility  name  for  data  on  each  facility's  care  and  safety  record,  stafiing  levels, 
number  and  types  of  residents,  facility  ownership,  and  comparison  to  State  and  national 
averages. 
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Shortcomings  where  we  need  to  strengthen  efforts  include: 

•  :     failure  by  about  one  third  of  States  to  promptly  investigate  serious  complaints; 

•  weaknesses  in  some  States'  efforts  to  address  levels  of  quality  in  "special  focus"  facilities, 
designated  as  such  because  of  serious,  repeated  problems; 

•  failure  by  about  one  third  of  States  to  conduct  surveys  of  every  facility  at  least  every  1 5 
months,  as  required  by  law,  and  to  submit  data  on  survey  findings  in  a  timely  manner;  and 

•  Federal  oversight  of  State  survey  activities. 

We  are  working  to  address  these  shortcomings  and  build  on  our  success.  We  also  are  working  to 
further  our  groundbreaking  research  on  the  link  between  staffing  levels  and  quality  of  care.  The 
President  has  proposed  $1  billion  over  five  years  in  incentive  grants  to  help  States  explore 
innovative  ways  to  raise  staffing  levels.  This  Committee,  in  particular,  has  been  invaluable  in 
helping  us  obtain  the  funding  we  need  for  our  efforts  to  improve  nursing  home  quality,  and  we 
look  forward  to  working  with  you  again  to  secure  passage  of  this  important  legislation. 

Background 

Protecting  the  1.6  million  residents  in  the  nation's  17,000  nursing  homes  nursing  home  residents  is 
a  priority  for  this  Administration  and  our  Agency.  In  1995,  we  began  enforcing  the  toughest 
nursing  home  regulations  ever.  These  new  regulations  led  to  several  improvements,  including 
reductions  in  improper  use  of  anti-psychotic  drugs  and  physical  restraints.  However,  findings  in 
our  1998  Report  to  Congress,  as  well  as  GAO  investigations,  made  clear  that  problems  persisted. 
State-run  nursing  home  inspections  were  too  predictable,  with  inspectors  frequently  appearing  on 
Monday  mornings  and  rarely  visiting  on  weekends  or  evening  hours,  allowing  nursing  homes  to 
prepare  for  inspections.  Several  States  rarely  cited  nursing  homes  for  substandard  care.  Residents 
were  suffering  from  easily  prevented  problems  such  as  bed  sores,  malnutrition,  and  dehydration. 
And  they  were  experiencing  physical  and  verbal  abuse,  neglect,  and  misappropriation  of  property. 
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To  address  these  issues,  in  1998.  we  launched  the  President's  Nursing  Home  Initiative  (NHI),  and 
have  beai  continualh'  building  on  it  since  that  time.  The  NHI  includes  many  ongoing  provisions 
to  meet  specific  goals,  such  as;  ^_  <:-,-;  ,  ,  .  .-i,'-  . 

•  preventing  dehydration,  malnutrition,  and  abuse  "     .  _ 

•  making  inspections  less  predictable  and  helping  States  improve  the  quality  of  inspections; 

•  quickly  investigating  complaints  alleging  actual  harm  to  residents;  and  .  - 

•  cracking  down  on  facilities  with  repeated  violations  by  making  them  subject  to  greater 
scrutiny  and  immediate  sanctions,  and  preventing  those  terminated  fi"om  Medicare  and 
Medicaid  fi"om  immediately  reentering  the  programs. 

We  have  obtained  essential  support  for  the  NHI  by  working  with  Congress.  The  overall  amount 
provided  to  the  Department  for  the  NTH  in  FY  1999  was  SI 5.2  milhon,  and  in  FY  2000  the  total 
was  S79.7  million.  For  FY"  2001,  the  President  has  requested  a  total  of  S84.9  million.  These 
totals  have  man>-  components.  For  example.  State  sun  ey  agencies,  which  have  the  pnmaiy- 
responsibility  for  conducting  inspections  and  protecting  resident  safety,  received  S8  million  in  FY 
1 999  to  begin  phase  in  of  the  NTD  activities.  For  FY  2000,  Congress  increased  funding  to  the 
State  survey  agencies  by  S40.5  million  for  NTTI  activities.  In  FY  2001,  the  President  is  requesting 
S55.4  million  for  the  States  for  NHI  activities. 

In  addition  to  providing  investment  funds  for  State  activities.  Congress  also  has  increased  fimding 
to  HCFA  and  the  Department  of  Health  and  Human  Services  to  support  the  NFC.  The  S7.2 
million  provided  to  ihe  Department  in  FY  1999  promoted  quaht>'  assurance,  increased  federal 
oversight  and  provided  additional  flmds  for  reducing  the  backlog  of  appeals,  in  FY  2000,  S3 1.2 
million  is  targeted  towards  these  oversight  activities. 
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It  has  now  been  two  years  since  the  NHI  began.  Many  provisions  are  still  being  implemented,  and 
it  would  be  premature  to  draw  definitive  conclusions  about  the  impact  of  various  NHI  provisions 
from  the  limited,  preliminary  data  available  to  date.  There  also  is  substantial  variation  among 
States  in  all  measures  examined.  However,  the  preliminary  findings  in  our  report  will  begin  to 
help  us  identify  where  improvements  are  being  made  and  where  further  efforts  are  needed. 

Summary  of  Findings  ■'  '■  ■  ' 

Some  NHI  provisions  have  been  implemented  successfully  in  most  States. 

•  State  surveyors  have  nearly  reached  the  goal  of  conducting  10  percent  of  such  surveys  on 
nights  and  weekends. 

•  They  are  identifying  more  substandard  quality  of  care,  with  the  average  number  of 
deficiencies  found  per  survey  up  from  6.3  to  7.0,  and  the  number  of  facilities  cited  for 
failure  to  prevent  or  care  for  bed  sores  up  from  16.4  percent  to  17.7  percent. 

•  They  also  are  citing  more  nursing  homes  for  abuse,  with  the  total  up  from  7.5  percent  in 
1997  to  14.1  percent  in  1999. 

•  Over  90  percent  of  facilities  with  severe  deficiencies  were  referred  for  immediate  sanction. 

•  Only  10  of  33  nursing  homes  involuntarily  terminated  from  the  Medicare  program  in  1999 
had  been  readmitted.  Those  that  were  readmitted  had  remained  out  of  the  program  an 
average  of  5  months  while  they  made  corrections  to  come  back  into  compliance. 

However,  more  work  is  needed  to  successfully  implement  other  NHI  provisions. 

•  Not  all  States  are  using  a  streamlined  process  for  investigating  serious  complaints.  That 
may  be  because  States  and  HCFA  had  different  expectations  about  the  support  we  would 
provide,  but  clearly  the  support  we  did  provide  was  not  sufScient. 
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Nevertheless,  more  than  two-thirds  of  the  States  reported  that  they  are  investigating 
complaints  alleging  immediate  jeopardy  within  2  days  and  13  States  are  investigating  all 
complaints  alleging  actual  harm  within  10  days.  ..  . 

•  Some  States  may  not  have  fully  implemented  protocols  for  investigating  "special  focus" 
facilities,  designated  as  such  because  of  serious,  repeated  problems.  Overall,  however,  — 
this  effort  has  helped  to  document  serious  problems.  Ten  percent  of  these  facilities  were 
removed  from  the  Medicare  and  Medicaid  programs  or  voluntarily  withdrew,  while 
another  25  percent  improved  sufficiently  to  now  be  considered  in  substantial  compliance. 

•  About  a  third  of  States  are  not  conducting  surveys  every  15  months,  as  required,  or 
submitting  data  on  survey  findings  in  a  timely  manner.  We  have  written  these  States 
urging  them  to  come  into  compliance  as  a  first  step  that  could  lead  to  significant  sanctions. 

Our  report  also  examines  resident  characteristics  that  may  indirectly  reflect  NHI  interventions. 
Use  of  physical  restraints  has  continued  to  decline,  from  16.3  percent  in  1997  to  11.1  percent  in 
1999.  However,  data  on  other  measures  are  mixed  and  vary  by  data  source,  making  it  difficult  to 
reach  firm  conclusions. 

In  addition,  our  report  reveals  the  continuation  of  significant  variation  in  the  type  and  number  of 
deficiency  citations  across  States.  For  example,  our  report  finds  that  there  is  variation  across 
States  in  the  numbers  of  citation  for  abuse,  substandard  quality  of  care,  and  pressure  sores.  Such 
variation  could  be  attributed  to  differences  across  States  in  nursing  home  case-mix,  actual  quality 
of  care,  or  surveyor  practices.  The  inability  to  explain  this  variation  makes  it  difficult  to 
determine,  with  any  degree  of  confidence,  whether  the  quality  of  nursing  home  care  is  good  or 
bad  overall,  or  in  any  particular  State. 

Finally,  our  report  reviews  other  NHI  consumer  education  efforts.  Perhaps  the  most  successful  is 
our  award- winning  Nursing  Home  Compare  website  at  www.medicare.go\. 
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Nursing  Home  Compare  allows  consumers  to  search  by  zip  code  or  facility  name  for  data  on  each 
facility's  care  and  safety  record,  staffing  levels,  number  and  types  of  residents,  facility  ownership, 
and  ratings  in  comparison  to  State  and  national  averages.  The  site  is  recording  500,000  page 
views  each  month  and  is  by  far  the  most  popular  section  of  our  website.  In  addition,  we  have 
revised  our  "Guide  to  Choosing  a  Nursing  Home"  booklet  and  video  and  have  greatly  expanded 
distribution.  We  have  begun  national  education  campaigns  to  raise  awareness  of  malnutrition  and 
dehydration,  resident  abuse,  and  the  rights  to  quality  care.  And  we  have  tested  post  cards  that 
allow  residents,  families,  and  staff  to  submit  anonymous  complaints. 

Next  Steps 

We  are  committed  to  continuing  to  strengthen  and  build  upon  the  NHI,  and  we  will  take  several 
specific  additional  actions  to  do  so.  These  include: 

•  ' '      Continuing  to  work  to  increase  consistency  in  the  survey  process  and  in  interactions 

between  our  Regional  Offices  and  State  survey  agencies,  including  investigating  the 
feasibility  of  conducting  more  Federal  comparative  surveys  to  determine  the  reliability  of 
State  deficiency  citations; 

•  -S     ■  ■  y_>. 

•  Developing  and  requiring  continuing  education  for  surveyors  to  bring  consistency  in  how 
different  deficiencies  are  categorized,  and  requiring  periodic  recertification  of  surveyors; 

•  Examining  how  to  make  optimal  use  of  available  remedies  and  the  possible  need  for 
additional  authorities; 

•  Implementing  Standards  of  Performance  for  State  survey  agencies  to  provide  a  consistent 
basis  for  evaluating  and  comparing  the  performance  across  States; 

•  Enhancing  monitoring  efforts  to  more  quickly  detect  and  address  concerns  about  States' 
compliance  with  special  focus  surveys,  off-hour  surveys,  and  annual  surveys;  and 
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•         Refining  data  systems  to  allow  better  linkages  between  data  sources,  greater  insights  into 
variations,  more  timely  access,  and  easier  conversion  to  consumer-friendly  formats. 

Increased  Staffing 

We  also  will  continue  efforts  to  address  the  link  between  staffing  levels  and  quality  of  care.  We 
recently  published  preliminary  findings  that,  for  first  time  ever,  demonstrated  in  a  statistically  valid 
way  that  there  is  a  clear  relationship  between  staffing  levels  and  quality  of  care.  The  study  found 
significantly  more  problems  in  facilities  with  less  than  12  minutes  of  registered  nursing  care,  less 
than  45  minutes  of  total  licensed  staff  care,  and  less  than  2  hours  of  nursing  aide  care  per  resident 
per  day. 

More  than  half  of  nursing  homes  do  not  meet  these  rates,  and  the  troubling  results  suggest  that  . 
many  facilities  may  need  to  increase  staffing  levels.  We  are  now  working  to  expand  and  fiirther 
validate  our  research,  refine  ways  to  adjust  minimum  staffing  requirements  for  the  types  of  ^ 
patients  in  a  given  facility,  and  determine  the  costs  and  feasibility  of  implementing  minimum    -  ,  , 
staffing  requirements. 

Also  to  address  these  findings,  the  President  has  proposed  legislation  authorizing  $1  billion  over 
five  years  in  incentive  grants  to  help  States  explore  innovative  ways  to  raise  staffing  levels.  The 
proposal  also  includes  enhanced  requirements  for  reporting  by  individual  nursing  on  their  staffing 
levels,  and  a  commitment  to  develop  minimum  staffing  regulations  within  two  years. 

In  addition,  the  President  is  proposing  that  facilities  cited  for  violating  care  and  safety  standards 
be  required  to  immediately  pay  civil  money  penalties.  This  is  necessary  because,  currently, 
nursing  homes  often  avoid  payment  for  years  while  they  pursue  appeals.  Under  this  proposal, 
fines  collected  would  be  used  to  partially  finance  the  grant  program  for  increasing  staffing  levels, 
and  nursing  homes  that  successfully  challenge  the  fines  would  receive  refunds  with  interest. 
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We  are  disappointed  that  the  House  Commerce  Committee  did  not  include  these  important 
provisions  in  its  mark-up  of  the  Beneficiary  Improvement  and  Protection  Act  of  2000.  We  will 
continue  to  work  with  Congress  to  secure  enactment  of  these  proposals,  as  well  as  Administration 
proposals  to  establish  criminal,  civil,  and  injunctive  remedies  for  patterns  of  violations  that  harm 
nursing  home  residents,  and  to  require  criminal  background  checks  for  nursing  home  employees. 


States  have  generally  implemented  the  NHI  in  ways  that  should  lead  to  improvements  in  oversight 
and  quality  of  care.  There  have  been  substantial  increases  in  staggered  surveys,  a  rise  in  citations 
for  quality  problems,  and  reductions  in  use  of  restraints.  More  work  is  needed  in  specific  areas, 
such  as  implementing  speedier  complaint  investigations.  We  are  committed  to  continuing  to  work 
with  residents  and  their  families,  advocacy  groups,  providers.  States,  and  Congress  to  ensure  that 
the  NHI  is  fully  and  effectively  implemented  and  that  nursing  home  residents  receive  the  quality 
care  and  protection  they  deserve.  We  greatly  appreciate  the  additional  support  Congress  has 
provided  for  the  NHI,  and  the  cooperation  we  have  received  from  States,  resident  advocates,  and 
nursing  home  providers.  With  continued  cooperation  and  support,  we  are  confident  that  the  NHI 
will  succeed  in  its  goal  to  improve  oversight  and  the  quality  of  care  for  nursing  home  residents. 


Conclusion 


#  #  # 
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The  Chairman.  Thank  you,  Mr.  Hash. 
Now  Auditor  McCaskQl. 

STATEMENT  OF  CLAIRE  C.  McCASKILL,  MISSOURI  STATE 
AUDITOR,  JEFFERSON  CITY,  MO 

Ms.  McCaskill.  Thank  you,  Senator  Grassley.  I  must  thank  the 
Committee  because  if  it  were  not  for  your  work,  I  would  not  be 
here  today.  I  was  campaigning  for  state  auditor  in  1998  in  the 
simimer  and  I  read  an  article  in  USA  Today  about  this  committee's 
work  and  the  allegation  that  states  were  not  doing  their  jobs  in  in- 
vestigating nursing  homes.  I  used  that  as  an  example  during  the 
campaign  as  to  what  kind  of  performance  audits  needed  to  be  done 
in  the  State  of  Missouri. 

And  when  I  took  office  in  January  1999,  we  began  work  imme- 
diately to  take  a  very  comprehensive  look  at  how  well  are  we  doing 
the  job  of  ensuring  quality  care  in  Missouri's  nursing  homes?  Our 
audit  was  released  in  March  of  this  year  and  there  were  significant 
findings.  They  dealt  with  five  different  areas:  inspections,  com- 
plaint investigation  and  follow-up,  repeat  deficiencies  and  sanc- 
tions, staffing  levels,  and  disqualified  employees  working  in  the 
nursing  home  setting. 

I  would  like  to  tell  you  as  I  begin,  if  I  could  make  an  ginalcgy 
of  what  I  think  the  most  serious  problem  is  that  you  could  conceiv- 
ably have  £in  impact  on,  I  keep  catching  my  son  with  food  in  his 
room  that  is  unsanitary  and  this  is  what  would  happen  if  this  were 
a  nursing  home  setting. 

I  would  say  to  my  son,  "Son,  if  I  catch  you  one  more  time  with 
food  in  your  room,  you're  going  to  be  in  trouble.  And,  by  the  way, 
I'll  be  back  at  6  tomorrow  night  to  check."  I  come  back  at  6  the 
next  night  £uid  there  is  food  in  the  room  and  I  say  to  my  13-year- 
old  son,  "^ou  know,  I'll  be  back  again  tomorrow  night  at  6:05.  If 
you've  got  food  in  your  room,  you're  really  going  to  be  in  trouble." 

I  come  back  again  the  following  night,  the  following  night,  the 
following  night,  all  Eiround  6  to  6:15,  and  every  night  I  find  food 
in  his  room  and  I  look  at  him  and  I  say,  'Tou  know.  Son,  what  I'm 
going  to  do  with  you  is  I'm  going  to  ignore  the  first  five  times  I 
caught  you  with  food  in  your  room.  I'm  going  to  penalize  you  and 
say  you  can't  watch  TV,  use  your  video  games  or  use  the  computer, 
but  I  won't  impose  the  penalty  until  about  2V2  years  fi-om  now." 

Now  I  think  that  summ2u*izes  what  we've  got  in  terms  of  a  prob- 
lem. That  does  not  touch  on  some  of  the  other  areas  but  I  wanted 
to  lead  with  that  because  the  finistration  I  have  is  the  idea  that 
sanctions  are  ever  immediate.  And  this  is  not  just  on  the  state 
level;  this  is  on  the  Federal  level.  It  takes  years  to  get  sanctions 
imposed  and  when  they  £ire,  they  are  pennies  on  the  dollar.  They 
are  never  at  the  level  that  is  imposed  against  the  nursing  home  at 
the  point  in  time. 

And  we  still  are  struggling,  even  with  the  efforts  this  committee 
is  making,  with  the  idea  that  if  you  cure,  we  forget  about  what  you 
have  done.  And  when  you  have  repeat  deficiencies  at  homes  time 
after  time  after  time,  I  do  not  believe  that  this  Nation's  elderly  can 
afford  for  us  to  forget  when  these  kinds  of  problems  have  occurred 
year  after  year  ater  year,  regardless  of  the  immediate  effort  to 
solve  the  problem. 
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Inspections  being  predictable  was  clearly  a  problem  in  Missouri. 
Not  only  were  they  predictable;  we  found  an  acknowledgement  on  , 
the  part  of  the  surveyors  that  these  homes  staffed  up.  My  common  " 
sense  tells  me  and  Senator  Grassley,  I  appreciate  the  hour  we 
began  because  this  is  the  hour  that  we  are  used  to  in  Missouri  and 
Iowa,  and  my  common  sense  in  Missouri  tells  me  if  these  are  sup- 
posed to  be  meaningful  inspections  and  the  people  doing  the  inspec- 
tions know  they  are  staffing  up,  what  is  the  point?  What  kind  of 
accurate  picture  are  we  getting  of  the  quality  of  care?  Obviously 
not  a  very  accurate  picture. 

And  I  believe  candidly  that  10  percent  is  not  enough  in  terms  of  i 
random.  Ten  percent  is  not  enough  in  terms  of  off-hours  and  week- 
ends in  terms  of  inspections.  I  would  like  to  see  us  go  to  a  system 
where  nursing  homes  never  know  when  someone  is  going  to  walk 
in  the  door  and  take  a  very  hard  look  around  at  what  is  happening 
with  the  patients  there  that  cannot  help  themselves. 

The  minimum  number  of  inspections  were  not  being  met  in  Mis- 
souri. The  complaints  were  not  being  followed  up  on  as  they  should 
within  the  time  period.  On  that  note,  I  will  tell  you  that  I  think 
the  Federal  prioritization  of  annual  surveys  over  complaint  inves- 
tigation may  be  a  mistake  and  I  would  urge  you  to  continue  to  look 
at  that  issue. 

In  our  state  agency,  they  prioritize  the  annual  survey  over  com- 
plaint investigations.  They  are  required  to  do  so.  And  I  am  not 
comfortable  with  that.  I  am  not  comfortable  that  we  are  going  out 
to  do  an  annual  survey  on  a  home  that  has  never  had  a  deficiency 
or  has  not  had  a  deficiency  that  was  serious  in  terms  of  actual 
harm,  that  we  are  prioritizing  that  work  over  the  work  of  a  serious  • 
allegation  of  physical  harm  to  someone  in  a  nursing  home. 

I  am  a  former  prosecutor.  I  know  how  quickly  evidence  dis- 
appears. I  particularly  am  sensitive  to  how  quickly  evidence  dis- 
appears in  a  nursing  home  where  these  are  victims  that  may  not 
be  with  us  for  a  long  period  of  time.  I  think  it  is  crucial  that  we 
prioritize  complaint  investigations  over  the  annual  survey  work. 

Clearly,  inspectors  need  training.  That  is  another  issue  that  we 
should  discuss  and  I  would  be  happy  to  address  any  questions  you 
have  about  the  situation  that  Senator  Bond  referenced  in  terms  of 
the  deficiencies  disappearing.  I  think  that  is  an  issue  in  that  case. 

I  will  not  go  into  the  employee  disqualification.  We  are  continu- 
ing to  do  audit  work  in  this  area.  We  have  people  working  in  nurs- 
ing homes  that  should  not  be  there.  We  have  people  that  are  on 
child  abuse  and  neglect  lists,  that  are  on  disqualification  lists  for 
mental  health  care,  and  they  are  working  in  our  nursing  homes  by 
the  hundreds. 

Finally,  I  want  to  tell  you  about  audit  work  that  we  are  continu- 
ing that  I  think  might  be  of  interest  to  you.  As  we  tried  to  pass 
legislative  reforms  last  session  that  would  address  some  of  the  con- 
cerns I  have  had  on  the  state  level,  the  nursing  home  industry  con- 
tinued to  talk  about  funding.  We  Eire  now  engaged  in  a  full  exam- 
ination of  the  fiuEinces  of  nursing  homes  in  Missouri.  What  is  the 
true  picture  of  Medicaid  reimbursement?  Are  costs  over  expenses 
or  is  it  the  other  way  around?  And  I  will  look  forward  to  sharing 
our  information  with  this  committee  when  we  finish  that  audit 
work  within  the  next  60  days.  Thank  you. 


Ill 


[The  prepared  statement  of  Ms.  McCaskill  follows:] 
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Thank  you  Chairman  Grassley,  Senator  Breaux  and  distinguished  committee  members  for 
inviting  me  to  this  hearing  and  including  us  in  your  efforts  to  improve  the  care  for  our  nation's 
elderly.  As  you  are  aware,  our  audit  staff  is  producing  significant  work  revealing  the  reality  of 
care  in  \fissouri's  nursing  homes. 

We  released  our  most  substantial  review  so  far  in  March  2000  with  our  audit  of  Missouri's 
Division  of  Aging,  which  monitors  Missouri's  nursing  homes.  We  found  that  Missouri  residents 
cannot  completely  depend  on  the  state  to  ensure  quality  care  for  their  loved  ones  and  should  take 
it  upon  themselves  to  inspect,  monitor  or  review  a  home  for  family  members.  Our  report  mirrors 
many  findings  of  federal  auditors  working  on  behalf  of  your  committee  and  exposing  the 
systemic  nature  of  our  nation's  quality  of  care  issues. 

Since  our  report,  several  improvements  have  occurred  because  of  changes  on  both  the  federal 
and  state  level,  but  we  are  still  far  ft-om  where  we  want  to  be.  We  realize  that  the  responsibility 
to  fix  the  problems  lay  in  both  federal  and  state  hands  and  we  are  thankfiil  for  this  committee's 
work. 

To  help  the  committee  aid  states  charged  with  the  arduous  task  of  monitoring  nursing  homes,  I 
wUl  briefly  share  the  results  of  our  review,  our  recommendations,  and  the  improvements  thus  far. 
I  will  also  update  committee  members  on  the  effects  in  Missouri  of  new  federal  initiatives  to 
shed  light  on  what  is  working  for  Missouri,  and  what  is  not.  Finally,  I  will  preview  our  current 
task  of  delving  into  the  complex  financing  of  Missouri's  nursing  home  industry. 

Our  audit  highlighted  five  areas:  inspections,  complaint  investigation  and  follow-up,  repeat 
deficiencies  and  sanctions,  staffing  levels  and  disqualified  employees.  What  follows  is  a  brief 
synopsis  of  our  top  concerns  for  each  area.  In  many  instances,  the  "results"  mentioned  are 
improvements  division  officials  have  said  they  have  made.  We  have  not  yet  gone  back  and 
audited  these  statements. 
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INSPECTIONS; 
Predictable 

•  Finding:  Despite  federal  and  state  regulations  that  inspections  be  a  "surprise,"  we  found 
facilities  could  predict  the  next  inspection  time.  Division  officials  said  that  due  to  the 
predictability,  it  was  "common  practice"  to  make  cosmetic  changes  and  add  staff 
beforehand.  Division  officials  acknowledged  that  this  practice  skews  the  picture  of 
facility  staffing.  Our  concern  is  the  practice  may  mask  underlying  problems.  Division 
officials  said  the  federal  requirement  to  revisit  a  facility  after  it  claims  to  have  corrected 
deficiencies  has  also  increased  the  predictability  of  the  visits. 

Recommendation:  Continue  to  develop  policies  to  reduce  predictability. 

Results  so  far: 

•  The  division  adopted  a  new  inspection  scheduling  policy  before  our  audit  began  requiring 
regions  to  vary  inspections  dates  of  homes  in  the  same  vicinity. 

•  Division  officials  said  inspectors  start  at  least  10  percent  of  their  inspections  in  the 
evenings,  nights  or  weekends. 

•  In  July  2000,  directors  required  managers  to  establish  a  schedule  and  introduce  "random" 
changes  throughout  the  year. 

Minimum  Number  Not  Met 

Finding:  Despite  a  state  law  requiring  two  inspections  a  year,  we  found  the  division  could  not 
make  this  minimum  number,  much  less  perform  additional  inspections.  In  1999,  the  division 
failed  to  conduct  416  of  the  required  inspections.  Of  the  uninspected  facilities,  23  homes  had  at 
least  two  notices  of  noncompliance  -  the  state-level  equivalent  to  a  federal  sanction.  Looking 
back  to  1996,  there  were  no  inspection  records  at  all  for  at  least  two  facilities. 

Recommendations :  Perform  all  inspections  required  by  law.  Develop  a  centralized  inspection 
monitoring  system,  in  which  inspection  data  is  entered  timely,  to  better  track  and  document 
inspections. 

Results  so  far: 

•  In  fiscal  year  2000,  the  division,  without  increasing  staff  exceeded  its  goal  of  completing 
one  inspection  in  each  facility.  The  department  did  not  complete  the  state  requirement  of 
two  inspections  in  either  1999  or  2000.  But  the  numbers  of  required  second  inspections 
did  increase  from  64  percent  in  1999  to  96  percent  in  2000. 

•  Received  funding  for  27  new  employees  in  2001  to  help  with  inspections. 

•  Noting  shortcomings  in  federal  OSCAR  data,  the  division  created  a  new  centralized 
database  to  support  all  primary  agency  operations  and  meet  federal  and  state  data 
collection  requirements.  The  new  system  is  being  tested  now. 


113 


Federal  Comparative  Data  Not  Used  ^:l  l'^  .^-'^K6-J'''r      "  - 

Finding:  The  division  had  not  studied  federal  OSCAR  summary  reports  in  detail  and  could  not 
explain  why  a  specific  region's  avo-age  cite  rate  for  deficiencies  was  lower  than  the  national 
average  or  the  variation  in  cite  rate  by  region  (i.e.  Southwest  Missouri  had  3.36  cites  per  facility, 
compared  to  7.25  cites  per  facility  in  Northwest  Missouri).  Industry  officials  and  advocates  for 
the  elderly  said  their  most  significant  concerns  with  the  division's  inspection  program  are 
inconsistency,  variation  in  interpretation  and  enforcement  between  regions. 

Recommendation:  Analyze  available  reports  of  deficiency  patterns  to  note  areas  of  weak 
enforcement. 

Results  so  far:  , 

•  Division  officials  said  they  use  OSCAR  data  as  a  starting  point  (although  we  found  little 
evidence  of  this),  but  find  the  data  unreliable  "as  a  predictor  of  survey  staff  ability  or 
facility  status." 

•  The  division  has  created  an  intranet  Web  page  offering  to  managers  HCFA  statistical 
reports  and  new  division-generated  reports  analyzing  survey  activities  and  citation 
patterns  by  region. 

Inspectors  Need  Training 

Findings: 

•  Similar  to  November  1999  GAO  findings,  Missouri  nursing  home  inspectors  flag  more 
violations  when  accompanied  by  federal  inspectors.  Of  the  3 1  facilities  that  had  a  federal 
observational  survey,  308  deficiencies  were  cited  during  the  federal  survey,  as  compared 
to  208  by  the  previous  division  inspection.  One  facility  increased  fi"om  5  to  45 
deficiencies. 

•  AftCT  looking  at  statements  of  deficiencies,  we  found  two  statements  that  were 
extensively  changed  after  facilities  disputed  them.  One  facility  originally  had  1 1  federal 
and  9  state  violations,  but  was  later  declared  deficiency-fi^ee.  A  division  official  said 
these  residents  were  so  impaired,  confused  or  demented  that  their  statements  were 
unreliable. 

Recommendations :  Ensure  inspectors  are  adequately  trained  and  supervised  and  require  the 
informal  dispute  process  to  be  followed  when  facilities  appeal  statements.  Adequately  docimiait 
changes  to  statements  of  deficiencies. 

Results  so  far: 

•  In  2001 ,  the  division  will  institute  the  new  national  Preceptor's  Training  Program  to  keep 
surveyor  training  consistent.  Annual  training  will  also  include  24  hours  of  "investigative 
skills"  including  interview  techniques  and  documenting  facts. 

•  The  division  has  also  studied  its  administrative  review  process  and  "strengtheied 
internal  and  management  controls  ovct  documentation  requiremoits." 
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COMPLAINT  INVESTIGATION 
Investigations  Not  Timely 

Findings: 

•  Complaints  are  not  investigated  in  a  timely  manner.  Despite  state  law  and  division  policy 
that  requires  an  investigation  to  start  within  24  hours  of  an  abuse  allegation  or  violation 
that  puts  a  resident  in  imminent  danger,  about  6  percent  of  these  investigations  were  not 
started  in  that  timeframe.  A  delayed  start  makes  it  more  difficult  to  determine  if  a 
violation  occurred. 

•  After  looking  at  a  list  of  overdue  complaints,  more  than  1 ,200  were  at  least  1 20  days  past 
due,  including  108  received  in  1997.  Overdue  reports  are  given  a  low  priority  and  many 
citizens  complained  that  the  division  did  not  respond  to  them. 

•  We  also  noted  five  cases  in  one  regional  office  in  which  a  letter  to  the  resident's  family, 
as  required  by  state  law,  was  never  sent  because  the  report  was  so  overdue. 

Recommendations:  Ensure  complaints  are  initiated  and  completed  timely,  the  results  are 
submitted  timely  to  ensure  appropriate  enforcement  actions,  the  required  reports  are  available  to 
the  pubic  and  a  resident's  family  is  notified  with  the  results  of  all  complaint  investigations.  Study 
the  merits  of  creating  a  process  for  dissatisfied  complainants  to  appeal  the  results  of  an 
investigation. 

Results  so  far: 

•  The  division  called  for  "sweeping  revisions"  to  its  complaint  process  in  1996  (before  our 
audit)  and  has  repeatedly  requested  additional  staff  since  1998  to  implement  the 
revisions.  Some  of  these  requests  were  partially  funded. 

•  In  2001,  the  division  will  hire  27  new  employees  to  help  with  complaints  and  inspections 

•  The  division  is  testing  a  new  on-line  system  to  better  track  and  document  complaints. 

•  The  division  set  a  new  minimum  requirement  in  mid- 1999  (before  our  audit)  that  at  least 
a  call  is  placed  to  a  reporter  to  determine  the  need  for  an  immediate  on-site  visit. 

•  •    A  central  office  complaint  coordinator  has  been  designated. 

•  Beginning  September  2000,  the  division  is  monitoring  quality  of  complaint  investigations 
through  a  random  selection  of  reports. 

•  Beginning  September  2000,  the  division  is  testing  a  new  Informal  Dispute  Resolution 
project  to  resolve  issues  though  face-to-face  contact  with  the  resident,  their  family 
members  or  guardians  when  the  resident  is  the  subject  of  a  complaint. 

•  Division  officials  note  that  HCFA  prioritizes  the  annual  survey  ahead  of  complaint 
investigations,  which  also  affects  the  ability  to  realize  the  above  goals.  But  improvement 
has  occurred  with  only  400  overdue  complaint  reports  in  July  2000  as  compared  to  more 
than  1,800  in  July  1999. 
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REPEAT  DEFICIENCIES,  SANCTIONS  ^ 
Sanctions  Do  Not  Prevent  Repeat  Deficiencies 

Findings:  .< 

•  Of  the  490  certified  facilities  in  the  state,  90  were  issued  a  repeat  deficiency  for  the  same 
violation  in  the  two  most  recent  inspections.  No  federal  or  state  sanction  was  issued  in 
more  than  200  inspections  where  a  facility  had  10  or  more  violations.  And  one  facility 
had  been  cited  for  111  problems  in  its  last  four  inspections.  These  numbers  are  evidence 
of  the  roller  coaster  inspection  process.  The  division  cannot  penalize  a  nursing  home  for  a 
violation  unless  the  facility  fails  to  correct  the  problem  wittdn  a  given  grace  period.  As  a 
result,  nursing  homes  are  citied  for  problems,  which  they  repair,  only  to  be  cited  again. 

•  The  division  does  not  study  the  effectiveness  past  sanctions  have  on  future  compliance 
and  does  not  always  consider  a  facility's  history  of  past  noncompliance  when 
determining  sanctions.  The  division  also  does  not  verify  that  the  state's  Medicaid  agency 
imposed  a  denial  of  payment  sanction  or  whether  such  a  sanction  resulted  in  a  fine. 

•  Division  officials  said  that  often  when  a  facility  has  significant  noncompliance,  a  change 
of  ownership  occurs  resulting  in  a  new  license.  That  "new  entity"  then  no  longer  carries 
with  it  the  previous  history  of  noncompliance.  -  -  -  i  ..  .j-'-i 

Recommendation :  Consider  the  facility's  history  of  past  noncompliance  when  selecting  sanctions 
and  study  sanctions  to  determine  which  are  most  effective.  ^  * 

Results  so  far: 

•  Several  federal  changes  in  January  have  helped  curbed  the  roller  coaster  problem 
including:  allowing  states  to  issue  immediate  penalties  if  nursing  homes  have  repeat 
violations  resulting  in  harm  of  just  one  resident,  the  ability  of  the  state  to  impose  a  "per 
instance"  civil  monetary  penalty  with  no  opportunity  to  correct,  and  clarifying  that  a 
survey  ensure  an  "on-site"  visit  to  check  for  compliance  rather  than  accepting  a  written 
statement. 

•  Additional  federal  administrative  hearing  staff  should  help  with  the  backlog  in  the 
facilities  appeal  process,  which  has  delayed  the  miposition  of  a  fine  for  a  civil  monetary 
penalty,  division  officials  said.  Since  January  2000,  the  division  has  requested  a  civil 
monetary  penalty  seven  times  and  a  denial  of  payment  for  new  admissions  53  times. 

•  Division  officials  said  the  new  initiatives  have  resuUed  in  additional  sanctions.  Current 
numbers  show  federal  sanctions  have  nearly  tripled  from  1997  to  2000;  while  state 
sanctions  have  more  than  doubled  in  the  same  time  period.  The  division  believes  it  is  "too 
early  to  determine  if  these  sanctions  will  have  the  intended  effect  of  resulting  in 
sustained  compliance." 

•  The  division  has  stopped  issuing  an  operating  license  if  a  facility  has  a  history  of 
noncompliance  or  repeat  violations.  And  if  a  complaint  has  not  been  investigated  when  a 
licoise  is  due,  only  a  temporary  permit  is  issued. 

•  The  division  also  tried  to  increase  its  enforcement  action.  Officials  created  a  graduated 
sanctioning  process  that  would  require  automatic  fine  increases  when  repeat  violations 
occurred.  The  division  proposed  this  extra  step  to  HCFA,  but  the  HCFA  regional  office 
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did  not  feel  the  need  to  take  it.  HCFA  officials  said  a  denial  of  payment  for  new 
admission  was  enough  to  prompt  a  facility  to  correct  violations.  Our  audit  showed  that 
denial  of  payment  is  not  the  most  effective  sanctioning  tool.  Several  facilities  with  an 
increase  in  violations  from  one  inspection  to  another  were  given  a  denial  of  payment 
sanction. 

CivU  Monetary  Penalty  (CMP)  Works,  Hard  to  Collect 

Findings: 

•  We  found  that  the  imposition  of  civil  monetary  penalties  (up  to  $10,000  a  day  for  the 
;   most  serious  violation)  have  a  greater  deterrent  on  facility  noncompliance  than  the 

^  ;  '  sanction  of  denying  payment  for  new  admissions.  In  looking  at  facilities  where  violations 
significantly  decreased  from  one  inspection  to  another,  the  sanction  imposed  was  a  civil 
monetary  penalty.  And  in  facilities  where  the  violations  increased  between  inspections, 

;■(  the  sanction  was  a  denial  of  payment.  Of  seven  facilities  subjected  to  a  civil  monetary 
; ,     penalty,  only  one  had  a  repeat  violation. 

•  Division  officials  noted  difficulties  in  collecting  a  state-level  civil  monetary  penalty  due 
to  the  onerous  court  process.  Of  the  25  cases  filed  as  of  August  1999,  nine  were  filed  in 

>,     circuit  court.  But  only  one  civil  monetary  penalty  was  collected  and  that  was  the  result  of 
a  negotiated  settlement. 

Recommendation:  Work  with  the  legislature  to  modify  the  state  CMP  process  and  make  it  less 
burdensome,  less  costly  and  a  more  effective  sanctioning  tool. 

Results  so  far:  The  division  has  pledged  to  work  with  the  legislature. 

Some  Corrections  Plans  Do  Not  Stop  Repeat  Violations 

Findings: 

•  Plans  of  Correction  met  state  and  federal  requirements,  but  the  facilities  were  cited  for 
repeat  violations.  In  these  cases,  it  appears  the  facility  failed  to  monitor  compliance  with 
the  correction  plan. 

v:  •  Several  correction  plans  for  a  repeat  violation  contained  identical  wording  to  the  prior 
plan  that  failed. 

•  Some  plans  could  not  be  expected  to  prevent  a  repeat  deficiency.  The  plan  only  addressed 
the  specific  resident  currently  affected  and  did  not  incorporate  a  systemic  change. 

•  If  the  facility  was  cited  for  insufficient  staffing,  the  plan  did  not  state  whether  the  facility 
would  add  staff  or  provide  details  on  staffing  levels.  In  these  cases,  it  is  not  possible  to 

r;;    monitor  whether  the  violation  was  adequately  addressed. 

Recommendations:  The  division  ensure  all  correction  plans  can  reasonably  expect  to  correct  the 
problem  and  not  accept  plans  that  have  failed  in  the  past.  The  division  should  develop  procedures 
to  monitor  compliance  with  correction  plans  for  facilities  with  histories  of  repeat  violations. 
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Results  so  far: 

•  Division  officials  said  new  federal  initiatives  established  in  January  have  helped  make 
correction  plans  more  effective.  They  said  the  additional  guidance  established  a  definition 
of  an  "acceptable"  plan.  But  our  staff  noted  only  one  of  these  guidelines  was  actually 
new:  that  a  date  be  set  for  when  the  corrective  action  would  be  completed.  Division 
officials  said  it  is  too  early  to  tell  if  these  modifications  will  result  in  "better  and  more 
timely"  correction  plans  and  in  sustained  compliance.  We  question  whether  the  new 
guidelines  are  enough.  Facilities  should  be  required  to  self-monitor  correction  plans  and 
submit  regular  status  reports  on  the  corrections  they  have  made. 

•  The  state  entity  responsible  for  correction  plans  is  currently  recruiting  for  a  Quality 
Assurance  Coordinator  who  will  manage  quality  assurance  tasks  within  the  division. 

STAFFING  LEVELS 

Minimum  Requirements  Set  Aside 

Findings: 

•  Many  complaints  received  by  our  office  alleged  facilities  were  understaffed,  which 
resulted  in  inadequate  care.  State  law  requires  the  division  to  set  minimum  staffing 
requirements,  but  the  division  rescinded  these  minimums  in  1998. 

•  We  found  a  direct  correlation  between  the  number  of  violations  and  the  staffing  level  at 
the  five  facilities  we  visited.  The  facility  with  the  highest  staffing  level  had  two 
violations,  while  the  three  with  the  lowest  staffing  level  had  from  five  to  nine  violations. 
The  facility  with  the  lowest  staffing  level  was  cited  in  1999  for  seven  violations, 
including  two  which  caused  actual  harm. 

•  During  inspections,  the  staffing  levels  rose  up  to  26  total  hours  per  day  higher  than  the 
three-month  average  staffing  level.  One  facility  flew  in  four  staff  members  to  coincide 
with  our  on-site  visit. 

•  One  facility  should  have  been  cited  for  a  'Videspread  pattern"  of  inadequate  staffing. 
Two  residents  had  fallen  28  times  in  nearly  three  months  and  suffered  15  injuries,  with  at 
least  three  hospital  visits.  But  the  home  was  not  cited  for  a  "pattern,"  but  rather  "isolated 
incidents,"  a  sanction  level  with  no  fine.  Upon  revisiting  the  facility  in  April  1999,  the 
division  found  them  in  compliance.  Four  days  after  this  revisit,  the  division  received 
another  complaint  of  inadequate  staffing.  The  division  returned  and  cited  the  facility  for 
inadequate  staffing.  This  time  the  division  cited  for  a  "pattern,"  but  a  pattern  that  did  not 
cause  "actual  harm,"  so  the  facility  received  no  further  sanctions.  The  correction  plan 
approved  by  the  division  set  the  sufficient  staffing  levels  at  the  old  minimum  (1.85  hours 
per  resident  per  day).  It  is  difficult  to  understand  why  the  division  accepted  this 
correction  plan  when  division  officials  also  believed  the  old  standard  was  too  low. 

Recommendations :  Establish  minimum  staffing  ratios.  Develop  a  system  to  track  actual  staff 
hours  at  a  facility  to  identify  potential  problems.  Inspectors  should  use  recommended  and  actual 
staffing  data  to  help  identify  negative  resident  outcomes.  The  division  should  pursue  inadequate 
staffing  levels  by  imposing  maximum  federal  and  state  sanctions.  \ 
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Results  so  far: 

•  The  division  disagrees  with  our  recommendation  for  minimum  levels  and  quotes  a  HCFA 
study  that  stated  more  research  was  necessary  before  determining  the  benefit  of  setting 
staffing  minimums. 

'    •    Division  officials  said  there  are  no  federal  or  state  laws  requiring  inspectors  to  use  a 
minimum  standard  or  industry  benchmark  in  reviewing  staff  levels. 

•  Regarding  the  facility  our  staff  thought  had  a  pattern  of  inadequate  staffing,  division 
officials  said  the  federal  process  prevented  inspectors  from  considering  all  facts  in  the  file 
and  including  that  information  in  sanctioning  decisions.  The  division  is  "gravely" 
concerned  about  the  federal  process  that  results  in  closure  of  incidents  if  the  violation  has 
been  corrected.  Inspectors  need  to  be  able  to  include  a  facility's  entire  noncompliance 
history  in  their  current  inspection.  Officials  said  although  recent  changes  will  help  stop 
the  roller  coaster  inspection  issue,  HCFA  needs  to  make  even  more  modifications  to 
ensure  facilities  correct  their  system  problems  or  stop  caring  for  the  elderly. 

•  The  division  will  hire  four  additional  auditors  in  this  fiscal  year  to  assist  in  inspections, 
including  reviewing  payroll  and  staffing  level  records. 

UNSUITABLE  EMPLOYEES 

Employees  previously  abused  elderly,  children  and  mentally  ill 

Findings: 

•  We  found  21  instances  where  a  facility  hired  an  employee  named  on  a  list  of  persons  who 
have  abused,  neglected  or  exploited  the  elderly.  In  addition,  more  than  1,100  persons 
were  working  in  nursing  homes  who  were  listed  on  the  Department  of  Mental  Health's 

'       disqualification  listing  or  the  Central  Registry  of  Child  Abuse  and  Neglect. 

•  A  second  employee  match  and  follow-up  report  issued  in  August  2000  showed  the 
division  had  improved  tagging  employees  listed  on  its  own  disqualification  list.  But  we 
still  found  12  instances  of  current  employees  listed  on  the  division's  list. 

•  Our  second  match  showed  more  than  600  instances  of  hiring  employees  named  on  the 
mental  health  disqualification  list  or  the  child  abuse  registry. 

•  In  a  subsequent  report  in  April  2000,  we  advocated  that  the  state  promote  a  national 
screening  system.  Currently,  if  someone  is  working  in  Illinois  and  has  abused  the  elderly, 
they  could  move  to  Missouri  and  be  employed  without  the  Illinois  charge  transferring  to 
Missouri's  Division  of  Aging  disqualification  list. 

Recommendations :  Seek  legislation  to  prohibit  employment  in  nursing  homes  of  persons  who 
have  abused^  or  neglected  children  or  the  mentally  handicapped.  The  division  should  develop  an 
automated  process  to  note  these  individuals.  And  the  division  should  aggressively  sanction  and 
fine  facilities  that  make  these  inappropriate  hires. 

Results  so  far: 

•  Since  our  audit,  the  division  has  created  an  automated  process  to  flag  all  persons  on  its 
disqualification  lists  that  were  inappropriately  hired.  Our  August  2000  follow-up  showed 
the  need  to  fine-tune  the  system  so  Ae  division  obtains  th^e  most  accurate  and  timely 
information. 
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•  Legislators  drafted  bills  in  the  2000  session  to  require  the  division  to  cross-reference 
cxirrent  employees  to  all  three  lists  -  aging,  mental  health  and  the  child  abuse  registry. 
But  the  nursing  home  industry  killed  the  legislation  the  last  day  of  session. 

•  The  division  disagreed  -mth  our  recommendation  that  stiff  sanctions  should  be  levied 
against  nursing  homes  that  hire  disqualified  employees. 

CURRENT  FEDERAL  SANCTION  COLLECTION 

In  preparation  for  this  hearing,  our  staff  reviewed  what  has  been  collected  on  current  federal 
sanctions.  This  review  was  not  part  of  our  March  2000  audit  of  the  Division  of  Aging. 

•  From  1996  to  now,  the  division  has  requested  civil  monetary  penalties  against  65  homes. 
Fourteen  of  these  sanctions  are  under  appeal.  In  two  of  these  appeals  the  time  lag 
between  the  inspection  and  the  final  determination  has  exceeded  18  months.  Seventeen 
homes  waived  their  appeal  rights  and  received  an  automatic  35  percent  reduction  in  their 
fine. 

•  Bankruptcy  is  still  an  issue  with  nine  sanctions  against  seven  homes  uncollectible  due  to 
bankruptcy.  These  include  five  homes  owned  by  one  company. 

•  In  four  instances  the  civil  monetary  penalty  decreased  after  an  administrative  review  or 
an  informal  dispute  resolution  (IDR).  In  one  case,  the  fine  decreased  by  95  percent. 
Requested  sanctions  were  rescinded  four  times,  three  due  to  state  administrative  review 
or  IDR  and  once  due  to  a  federal  IDR. 

•  Two  of  the  homes  with  uncollected  fines  are  from  sanctions  filed  in  1996  and  1997. 

•  In  the  1997  case  in  which  a  home  owes  more  than  $24,000,  the  state  Medicaid  agency  is 
ready  to  proceed  with  collection,  but  is  waiting  on  word  from  HCFA  as  to  when  it  can 
start  collecting. 

•  The  1996  case  involves  a  nearly  $400,000  fine.  The  chain  that  operates  that  home  filed 
for  bankruptcy  and  the  home  has  changed  owners  three  times.  HCFA  wants  the  state  to 
collect  this  fine  and  go  after  the  new  owner.  State  officials  said  they  are  waiting  for  "final 
authorization." 

•  Eleven  homes  received  settlement  agreements,  which  reduce  the  sanctions  in  all  cases. 
The  percentage  decrease  ranged  from  43  percent  to  87  percent. 

CURRENT  WORK  ON  MEDICAID  REIMBURSEMENT 

We  are  now  reviewing  the  complex  financing  of  the  nursing  home  industry.  What  follows  are 
our  objectives  for  this  study  and  some  preliminary  results. 

Objectives: 

•  Determine  if  the  Medicaid  rates  are  sufficient  to  offset  the  cost  of  providing  nursing 
home  care.  We  will  compare  the  costs  noted  on  the  1998  cost  reports  to  rate  data. 

•  Determine  if  Missouri  nursing  homes  are  profitable.  We  will  use  the  revenues  and  costs 
as  reported  on  the  1998  cost  reports  making  adjustments  for  the  NFRA  (Nursing  Facility 
Reimbursement  Allowance,  a  tax  on  providers)  assessments,  which  are  not  included  in 
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the  cost  rqjorts  as  an  allowable  cost.  We  will  also  attempt  to  locate  profitability  data  from 
oth-^  states  for  comparison. 

•  Determine  the  major  factors  causing  homes  to  be  profitable  or  unprofitable.  Are  costs 
greater  than  rates  or  rates  greater  than  costs? 

•  Determine  how  Medicaid  rates  and  costs  in  Missouri  compare  to  rates  and  costs  in  other 
states  and  to  national  medians. 

•  Determine  estimates  of  the  total  cost  to  rebase  the  rates  using  the  1 998  cost  reports. 

•  Determine  if  there  is  a  relationship  between  quality  of  care  and  homes  having  higher 
negative  or  positive  differences  between  rates  and  costs.  We  define  quality  of  care  as 
whether  a  home  was  sanctioned  during  the  cost  report  period  or  had  high  numbers  of 
deficiencies  in  their  1998  inspection. 

•  Analyze  various  funding  methods  used  by  other  states  to  determine  if  there  are  funding 
alternatives  that  might  enhance  the  quality  of  care  for  Missouri  nursing  home  residents. 

Preliminary  results  ^ 

•  We  have  determined  that  approximately  60  percent  of  the  Medicaid  days  provided  by 
nursing  homes  in  their  1998  cost  reporting  year  were  reimbursed  at  less,  sometimes 
significantly,  than  the  costs  of  providing  that  care.  We  have  also  noted  that  some 
providers  are  being  paid  significantly  more  than  cost. 

•  We  have  determined  that  in  1998  about  2/3  of  Missouri  nursing  homes  have  revenues  that 
exceed  the  allowable  expenses  (i.e.  profitable  based  upon  allowable  costs). 

•  We  have  tentatively  determined  that  homes  with  high  overall  occupancy  are  more  likely 
to  be  profitable.  We  also  noted  that  homes  in  metro  areas  are  more  likely  to  have  higher 
occupancy.  Homes  in  metro  areas  have  costs  significantly  higher  than  rural  homes. 

CONCLUSION 

Our  staff  will  continue  to  press  for  the  true  picture  of  nursing  home  care  in  Missouri  and  then 
push  to  fix  it.  It  is  clear  many  of  the  new  federal  initiatives  are  helping  states  improve  care.  We 
expect  that  our  continued  probe  into  state-level  nursing  home  issues  v^dll  also  improve  care  in 
Missouri.  It  is  too  early  to  tell  how  significantly  the  changes  in  federal  and  state  regulations  will 
enhance  care  or  keep  facilities  m  compliance.  But  we  will  continue  to  return  to  those  monitoring 
the  industry  and  review  the  status  of  such  new  initiatives.  We  would  be  happy  to  keep  the 
committee  posted  on  our  efforts,  reviews  and  results.  Again,  thank  you  for  inviting  me  to  address 
this  committee  and  I  am  happy  to  answer  your  questions. 
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The  following  areas  of  concern  were  discovered  as  a  result  of  a  review  conducted 
by  our  office  of  Care  Giver  Screenings. 

Our  elderly,  children  and  mentally  challenged  often  do  not  have  the  capability  to  fully 
protect  themselves  from  abuse  and  neglect.  Various  state  agencies  maintain  listings  of 
individuals  who  have  been  found  to  have  abused  or  neglected  children,  the  elderly,  or  the 
mentally  challenged.  We  matched  individuals  on  these  listings  to  1 998  employment 
information  and  noted  instances  of  illegal,  inappropriate,  or  questionable  employment 
situations.  While  several  state  agencies  utilize  these  listings  to  some  degree,  no  agency 
has  developed  an  automated  match  to  identify  employers  who  were  not  performing  the 
required  screenings  or  who  employ  individuals  contrary  to  guidelines.  Except  for  recent 
legislation  regarding  certain  child  care  workers,  there  currently  are  no  laws  which  require 
these  state  agencies  to  screen  for  persons  being  employed  inappropriately  or  illegally. 
Instead  the  laws  either  require  certain  employers  to  perform  background  checks,  or 
simply  state  that  certain  employment  situations  are  illegal.  Also,  most  of  the 
inappropriate  or  questionable  employment  situations  identified  in  our  report  are  not 
currently  unlawful. 

One  of  the  goals  of  the  Family  Care  Safety  Act,  and  the  Governor's  Executive  Order  99- 
05,  both  enacted  in  1999,  was  to  promote  family  and  community  safety  by  allowing 
access  to  comprehensive  information  accumulated  by  various  state  agencies. 

We  also  noted  that  screenings  will  not  require  that  the  history  of  child  and  elder  care 
workers  be  checked  against  information  from  other  states,  and  will  not  require  employees 
in  schools  to  be  checked  against  the  listings  of  abusers.  Finally,  it  will  be  an  onerous  task 
for  individuals  selecting  personal  care  services  to  check  backgrounds  of  employees  of 
large  providers  and  providers  with  high  employee  turnover. 

Additional  controls  and  procedures  should  be  put  into  place  to  fully  protect  the  elderly, 
children,  and  mentally  challenged.  These  include: 

•  Placing  all  disqualified  individuals  (and  their  social  security  number)  from  the 
Division  of  Aging  Employee  Disqualification  Listing,  the  Department  of  Mental 
Health  Employee  Disqualification  Listing,  as  well  as  individuals  who  have  been 
determined  to  have  committed  a  serious  child  abuse  or  neglect  incident,  in  a 
single  abuse  registry. 
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Passing  legislation  which  prohibits  these  individuals  from  being  employed  by  care  providers 
and  schools. 

Implementing  the  necessary  system  improvements  to  allow  for  more  timely  background 
screening  results. 

Requiring  care  providers  and  schools  to  check  the  abuse  registry  prior  to  employment  of 
new  individuals. 

Developing  an  automated  process  to  periodically  identify  all  instances  of  individuals 
inappropriately  working  for  care  providers  and  schools. 

Developing  procedures  to  remove  those  individuals  from  inappropriate  workplace  settings. 

Developing  procedures  to  aggressively  fine  and  sanction  care  providers  and  schools  who 
employ  individuals  listed  on  the  abuse  registry. 

Developing  procedures  so  that  family  members  can  more  easily  and  conveniently  determine 
whether  a  particular  care  provider  or  school  is  employing  individuals  listed  on  the  abuse 
registry.  Consideration  should  also  be  given  to  what  extent  information  on  the  registry 
should  be  available  to  the  public. 

Requiring  the  backgrounds  of  Family  Care  Safety  Registry  registrants  who  have  not  resided 
in  Missouri  for  the  preceding  three  years  be  checked  against  information  in  the  registrant's 
former  state  of  residence.  In  addition,  the  state  should  promote  the  establishment  of  a 
national  screening  system. 

Establishing  a  fair  and  consistent  appeal  process  which  considers  the  nature  and  severity  of 
the  incident  which  resulted  in  placing  an  individual  in  the  abuse  registiy,  and  the  results  of 
any  subsequent  rehabilitation. 

Passing  legislation  to  clearly  allow  background  infonnation  to  be  disclosed  to  state  agencies 
responsible  for  monitoring  provider  compliance. 
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CLAIRE  C.  McCASKILL 

Missouri  State  Auditor 


Honorable  Mel  Camahan,  Governor 
and 

Members  of  the  General  Assembly 

We  conducted  a  review  of  state  agencies'  practices  and  procedures  and  of  state  legal 
provisions  regarding  care  giver  screenings.  The  objectives  of  this  review  were: 

1 .  To  determine  whether  persons  who  have  abused  the  elderly,  clients  of  the  Department 
of  Mental  Health,  and/or  children  are  employed  in  illegal,  inappropriate,  or 
questionable  work  settings. 

2.  Review  and  evaluate  various  state  agencies'  compliance  with  certain  executive  orders 
and  statutory  requirements  regarding  care  giver  screenings. 

3.  Review  certain  state  laws  relating  to  abuse  against  persons  and  determine  areas  of 
concern  needing  improvement  or  clarification. 

4.  Review  certain  management  controls  and  practices  to  determine  the  propriety  and 
effectiveness  of  those  controls  and  practices  as  they  relate  to  care  giver  screenings. 

Our  review  was  made  in  accordance  with  applicable  generally  accepted  government  auditing 
standards  and  included  such  procedures  as  we  considered  necessary  in  the  circumstances.  In  this 
regard,  we  reviewed  applicable  executive  orders,  state  laws,  interviewed  or  surveyed  applicable 
personnel,  and  inspected  relevant  records  and  reports. 

Our  review  was  limited  to  the  specific  matters  described  above  and  was  based  on  selective 
tests  and  procedures  considered  appropriate  in  the  circumstances.  Had  we  performed  additional 
procedures,  other  information  might  have  come  to  our  attention  that  would  have  been  included  in  this 
report. 
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The  Comments,  Analysis,  Conclusions,  and  Recommendation  presented  in  the  report 
represent  the  results  of  our  review  of  care  giver  screenings. 


State  Auditor 

December  6,  1999  (fieldwork  completion  date) 

The  following  auditors  participated  in  the  preparation  of  this  report: 

Director  of  Audits:  Kenneth  W.  Kuster,  CPA 

Audit  Manager:  John  Luetkemeyer,  CPA 

In-Charge  Auditor:  Dennis  Lockwood,  CPA 
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REVIEW  OF  m 
CARE  GIVER  SCREENINGS 
EXECUTIVE  SUMMARY 

Chir  elderly,  children,  and  mentally  challenged  often  do  not  have  the  capability  to  fully  protect 
themselves  from  abuse  and  neglect.  Various  state  agencies  maintain  listings  of  individuals  who  have 
been  found  to  have  abused  or  neglected  children,  the  elderly,  or  the  mentally  challenged.  We  matched 
individuals  on  these  listings  to  1998  employment  information  and  noted  instances  of  illegal, 
inappropriate,  or  questionable  employment  situations.  While  several  state  agencies  utilize  these 
listings  to  some  degree,  no  agency  has  developed  an  automated  match  to  identify  employers  who 
were  not  performing  the  required  screenings  or  who  employ  individuals  contrary  to  guidelines. 
Except  for  recent  legislation  regarding  certain  child  care  workers,  there  currently  are  no  laws  which 
require  these  state  agencies  to  screen  for  persons  being  employed  inappropriately  or  illegally.  Instead 
the  laws  either  require  certain  employers  to  perform  background  checks,  or  simply  state  that  certain 
employment  situations  are  illegal.  Also,  most  of  the  inappropriate  or  questionable  employment 
situations  identified  in  our  report  are  not  currently  unlawful. 

One  of  the  goals  of  the  Family  Care  Safety  Act,  and  the  Governor's  Executive  Order  99-05,  both 
enacted  in  1 999,  was  to  promote  family  and  community  safety  by  allowing  access  to  comprehensive 
information  accumulated  by  various  state  agencies.  Our  review  of  this  legislation  and  the  executive 
order  noted  background  screenings  will  not  be  totally  comprehensive.  We  also  noted  that  screenings 
will  not  require  that  the  history  of  child  and  elder  care  workers  be  checked  against  information  from 
other  states,  and  will  not  require  employees  in  schools  to  be  checked  against  the  listings  of  abusers. 
Finally,  it  will  be  an  onerous  task  for  individuals  selecting  personal  care  services  to  check 
backgrounds  of  employees  of  large  providers  and  providers  with  high  employee  turnover. 
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REVIEW  OF 
CARE  GIVER  SCREENINGS 
COMMENTS,  ANALYSIS,  CONCLUSIONS,  AND  RECOMMENDATION 

COMMENTS  AND  ANALYSIS 


1.  Data  Match  and  Agency  Procedures 


Various  sections  of  state  law  require  the  Division  of  Aging  (DA)  to  maintain  an  Employee 
Disqualification  Listing  (EDL)  which  includes  names  of  persons  who  have  been  finally 
determined  by  the  department,  pursuant  to  Section  660.3 15,  RSMo  1994,  to  have  recklessly, 
knowingly,  or  purposely  abused  or  neglected,  or  to  have  misappropriated  any  property  or 
funds  of  a  nursing  home  resident  or  in-home  services  client.  Section  660.315.1 1,  RSMo 
1994,  establishes  who  will  be  provided  the  DA  EDL. 

There  are  approximately  700  persons  on  the  DA  EDL.  Nursing  homes  and  residential  care 
facihties,  providers  of  in-home  services  under  contract  with  the  Department  of  Social  Services 
(DSS),  employers  who  hire  nurses  and  nursing  assistants  for  temporary  or  intermittent 
placement  in  health  care  facilities,  entities  approved  to  issue  certificates  for  nursing  assistants 
training,  hospitals  and  related  health  services,  and  home  health  and  hospice  providers  are 
prohibited  by  state  law  from  employing  any  person  on  the  DA  EDL.  ' 

The  Department  of  Mental  Health  (DMH)  maintains  a  listing  of  persons  who  have  been 
administratively  determined  to  have  abused  or  neglected  a  DMH  client  under  Section 
630.167,  RSMo  Cumulative  Supp.  1999.  Pursuant  to  Section  630.167,  RSMo  Cumulative 
Supp.  1999,  this  listing  is  confidential.  There  are  about  250  persons  on  this  listing.  Persons 
on  the  Usting  are  disqualified  by  9  CSR  10-5.200  fi-om  holding  any  position  in  any  public  or 
private  facility  or  day  program  operated,  funded,  or  licensed  by  the  DMH  or  in  any  mental 
health  facility  or  program. 

The  Division  of  Family  Services,  under  Section  210.145,  RSMo  1994,  maintains  a  Central 
Registry  of  individuals  where  the  division  has  found  probable  cause  to  believe  or  a  court  has 
substantiated  through  court  adjudication  that  the  individual  has  conmiitted  child  abuse  or 
neglect,  or  the  person  has  pled  guilty  or  has  been  found  guilty  of  a  crime  under  Sections 
565.020,  565.021,  565.023,  565.024,  or  565.050,  RSMo.  The  Central  Registry  of  Child 
Abuse  and  Neglect  (CA/N)  contains  identifying  information  on  the  peipetrators  of  child  abuse 
and  neglect.  Pursuant  to  Section  210.150,  RSMo  1 994,  this  listing  is  confidential. 

A.  We  obtained  the  listing  of  persons  on  the  DA  and  DMH  EDLs.  We  also  obtained  a 
hsting  of  all  persons  Hsted  in  the  CA/N  for  which  the  incident  date  was  within  the  last 
five  years.  We  further  limited  our  selection  criteria  to  the  investigation  conclusion 
codes  of  A  (court  adjudicated)  or  B  (probable  cause  or  reason  to  siispect);  the 
severity  codes  of  C  (serious/severe),  D  (permanent  injury),  or  E  (fatal);  and  the 
categories  of  abuse  of  1  (physical  abuse),  2  (neglect),  or  6  (sexual  maltreatment). 


-7- 


132 


Applying  that  selection  criteria  to  the  CA/N,  about  16,700  persons  were  identified, 
of  which  approximately  14,350  included  a  Social  Security  number  of  the  person.  We 
matched  persons  from  the  EDLs  and  the  CA/N  against  1998  employment  information 
records  and  noted  the  following  instances  of  illegal,  inappropriate,  or  questionable 
workplaces: 


People  on  each  listing 
employed  in  the  applicable  area 


Employment  Area 

CA/N 

DAEDL 

DMHEDL 

Nursing  Home 

1,009 

12  * 

15  * 

In-Home,  Home  Health,  and  Residential 

274 

10  * 

7 

Services 

Daycare 

249 

19 

3 

Hospital 

191 

10  * 

5 

Individual  and  Family  Social  Services 

159 

0 

2 

Schools 

120 

13 

5 

Job  Training  and  Vocational  Rehabilitation 

48 

0 

1 

Foster  Care 

9 

1 

0 

Total 

2,059 

65 

38 

Employment  is  currently  prohibited  by  state  law. 

1 1  of  these  are  also  DMH  providers  and  therefore  employment  is  currently  prohibited 
by  state  regulation. 


In  total,  we  identified  thirty-two  people  that  were  employed  in  areas  that  were 
prohibited  by  state  law.  In  addition,  many  of  the  249  individuals  listed  in  the  CA/N 
Registry  that  were  employed  in  the  daycare  area  are  now  subject  to  restrictions  under 
legislation  which  became  effective  August  28, 1999.  We  identified  1,870  instances 
in  which  people  that  abused  or  neglected  the  elderly,  clients  of  the  DMH,  or  children, 
were  employed  in  potentially  inappropriate  or  questionable  work  settings. 

B.  As  noted  above,  approximately  2,350  of  the  16,700  persons  listed  (using  our  criteria) 
on  the  CA/N  did  not  include  a  social  security  number.  Considering  social  security 
numbers  will  be  required  in  any  computer  matches  to  be  performed,  procedures 
should  be  improved  to  ensure  social  security  numbers  are  entered  for  all  individuals 
listed  in  the  CA/N. 

C.  State  agencies  utilize  these  EDL  listings  and  the  CA/N  to  varying  degrees  as  follows: 

•  The  DA  performs  quarterly  checks  of  employment  records  for  twenty-five 
percent  of  the  persons  on  their  EDL.  Also,  during  inspections,  inspectors 
review  personnel  files  on  a  test  basis  to  determine  if  providers  checked  the  DA 
EDL  before  employment 
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During  inspections  of  mental  health  facilities,  DMH  inspectors  review 
personnel  files  on  a  test  basis  to  determine  if  the  provider  checked  the  DMH 
EDL. 


•  The  Division  of  Family  Services  screens  Foster  Care  providers  against  the 
CA/N.  Foster  Care  providers  with  substantiated  instances  of  child  abuse  or 
neglect  are  sometimes  allowed  to  continue  in  the  Foster  Care  program  if 
deemed  appropriate  following  a  team  review  or  determination  of  each  case. 
The  DFS  also  has  begun  screening  new  registered  day  care  providers  against 
the  CA/N  and  it  performed  an  automated  match  to  screen  existing  registered 
day  care  providers  against  die  CA/N.  However,  that  match  did  not  identify 
at  least  38  instances  in  which  a  registered  day  care  provider  was  listed  in  the 
CA/N.  A  specific  cause  for  these  instances  being  missed  by  DFS  could  not 
be  determined.  The  DFS  has  no  plans  to  perform  periodic  matches  in  the 
future,  but  intends  to  screen  for  providers  in  the  CA/N  at  the  local  level  upon 
completion  of  a  probable  cause  determination. 

•  The  Department  of  Health  (DOB)  has  screened  applicants  for  day  care 
licensure  against  the  CA/N.  Also  during  inspections  of  day  care  facilities, 
inspectors  review  personnel  files  on  a  test  basis  to  determine  if  the  provider 
checked  the  CA/N.  If  an  applicant  or  day  care  employee  is  identified  as  being 
listed  in  the  CA/N,  the  DOH  reviews  each  case  on  an  individual  basis  and,  if 
deemed  appropriate,  allows  the  provider  or  employee  to  continue  providing 
day  care.  i 

Instances  of  illegal  employment  noted  during  our  review  were  referred  to  the 
^propriate  state  agency.  While  several  state  agencies  utilize  these  listings  to  some 
degree,  no  agency  has  developed  an  automated  match  to  identify  providers  who  were 
not  performing  the  required  screenings  or  who  employ  individuals  contrary  to 
guidelines.  Except  for  recent  legislation  regarding  certain  child  care  workers,  there 
currently  are  no  laws  which  require  these  state  agencies  to  screen  for  persons  being 
employed  illegally.  Instead,  the  laws  either  require  certain  providers  to  perform 
background  checks,  or  simply  state  that  certain  employment  situations  are  illegal. 
Also,  many  of  the  inappropriate  or  questionable  instances  identified  above  are  not 
currently  unlawful. 


2.  Family  Care  Safety  Act  and  Executive  Order  99-05 


The  Family  Care  Safety  Act,  passed  by  the  90th  General  Assembly  in  1999,  requires  the  DOH 
establish  the  Family  Care  Safety  Registry  (FCSR)  by  January  1, 2001.  This  Act  is  included 
in  Section  2 1 0.900  through  2 1 0.936,  RSMo  Cumulative  Supp.  1 999.  Every  child  care  and 
elder  care  worker  hired  on  or  after  January  1,  2001  must  file  a  registration  form  with  the 
DOH.  Registrants  will  be  screened  against  criminal  records,  the  CA/N  registry,  the  DA  EDL, 
and  foster  parent  denials,  revocations,  and  suspensions.  The  Act  also  requires  the  DOH  to 
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establish  a  toll-free  telephone  service.  Persons  contemplating  placement  of  an  individual  in 
a  child  or  elder  care  setting  may  obtain  information  from  the  registry  regarding  individuals 
registered  in  the  FCSR.  Callers  may  find  out  only  if  the  individual  is  m  the  registry  and  for 
what  background  check  they  are  listed.  Under  the  law,  the  DOH  is  required  to  notify  the 
registrants  listed  in  the  FCSR  of  the  name  and  address  of  inquirers.  The  DOH  is  also  required^ — 
to  report  to  the  General  Assembly  by  Januar>'  1,  2001  on  its  recommendations  regarding 
various  issues  applicable  to  the  FCSR. 

On  March  31, 1999,  the  Governor  signed  Executive  Order  99-05.  The  goal  of  the  Executive 
Order  was  to  provide  Missouri  families  with  a  more  comprehensive  and  streamlined  access 
to  information  on  individuals  who  have  a  history  of  abuse  and  neglect.  Under  this  order, 
individuals  can  submit  a  single  form  to  obtain  information  related  to  whether  a  caregiver  is 
included  on  either  the  DA  or  DMH  EDL,  the  CA/N  registry,  or  has  a  criminal  background. 
However,  due  to  the  state's  existing  confidentiality  laws,  the  signature  of  the  caregiver  must 
be  obtained  prior  to  disclosure  of  information  related  to  the  EDLs  and  CA/N  registry.  In 
addition,  two  state  agencies  and  one  industry  association  expressed  concerns  that  current 
screenings  take  two  weeks  or  longer  to  complete  resulting  in  substantial  delays  before  an 
individual  could  be  hired.  Another  state  agency  suggested  a  real-time  interface  between  the 
various  state  agencies  to  allow  for  more  timely  background  screening  results. 

Our  review  on  the  Family  Care  Safety  Act  and  Executive  Order  99-05  noted  the  following 
concerns: 

A.  The  FCSR  will  not  be  a  comprehensive  listing  of  potentially  inappropriate  or  abusive 
individuals  identified  by  state  records.  Except  for  some  childcare  workers,  only 

i  workers  entering  employment  on  or  after  January  1,  2001  will  be  entered  into  the 
FCSR.  As  a  result,  many  of  the  people  currently  on  various  listings  (noted  in  part  1 
above)  would  not  even  be  listed  in  the  FCSR.  In  addition,  the  Act  does  not  require 
the  Registry  to  check  against  individuals  listed  on  the  DMH  EDL. 

One  of  the  goals  of  the  Family  Care  Safety  Act^^sJo  promote  family  and  community 
safety  by  allowing  access  to  comprehensive  information  accumulated  by  various  state 
agencies.  Obviously,  by  not  including  current  care  givers  within  the  FCSR,  and  not 
checking  against  individuals  who  have  been  determined  to  have  abused  clients  of  the 
DMH,  the  goals  of  the  Act  cannot  be  fiiUy  achieved. 

B.  The  FCSR  will  not  check  registrants  against  information  from  other  states.  As  a 
result,  care  workers  who  are  disqualified  in  other  states  could  come  to  Missouri  and 
continue  in  similar  employment  without  detection. 

The  State  of  Wisconsin  has  laws  in  effect  which  require  that  the  backgrounds  of 
registrants  who  have  not  resided  in  that  state  for  the  preceding  three  years  be  checked 
against  information  in  the  registrant's  former  state  of  residence.  Current  caregiver 
background  screening  already  requires  registrants  to  disclose  addresses  for  the 
previous  three  years. 
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C.  Under  the  Act,  individuals  will  be  able  to  check  whether  potential  care  givers  are 
listed  in  the  FCSR  and  xise  this  information  in  determining  their  placement  decisions. 
Under  the  Executive  Order,  individuals  can  currently  find  out  whether  caregivers  are 
on  the  C/AN  registry  or  either  the  DA  or  DMH  EDL,  but  must  obtain  the  caregiver's 
signature  and  approval  before  obtaining  this  information.  These  processes  may  work 
well  for  smaller  care  providers  with  low  turnover  of  employees.  However,  it  would 
be  an  onerous  task  to  expect  individuals  selecting  personal  care  services  to  screen  for 
numerous  employees  at  large  care  providers,  such  as  a  nursing  home,  large  day  care 
provider,  or  Home  Health  Agency.  Also,  staff  turnover  is  often  high  for  these  types 
of  employment  It  would  not  appear  feasible  to  expect  individuals  to  constantly  check 
new  hires  against  the  FCSR. 

The  State  of  Wisconsin  may  refuse  to  license,  certify  or  register  a  care  giver  who  has 
failed  the  background  check. 

D.  The  Department  of  Elementary  and  Secondary  Education  (DESE)  performs  criminal 
background  checks  of  teachers  as  required  by  Section  168.071,  RSMo  Cimiulative 
Supp.  1999.  However,  the  DESE  is  not  required  to  screen  school  district  employees 
against  the  CA/N,  the  DA  EDL,  or  the  DMH  EDL. 

Missouri's  pubhc  schools  should  at  least  consider  whether  individuals  who  have  been 
foimd  to  have  abused  or  neglected  children,  elders,  or  the  mentally  ill  should  be 
allowed  to  work  in  our  public  schools. 

E.  Another  state  agency  noted  the  Act  allows  to  disclosure  of  backgroimd  information 
for  employment  purposes  only.  The  Act  does  not  address  whether  information  can 
be  disclosed  to  state  agencies  responsible  for  monitoring  provider  compliance.  For 
example,  there  is  no  specific  allowance  for  a  licensing  state  agency,  such  as  the  DA 
when  inspecting  nursing  homes,  to  obtain  and  have  access  to  information  in  the 
FCSR.  To  avoid  any  duplication  of  effort  between  state  agencies,  and  to  help  ensiire 
that  providers  take  appropriate  action  when  an  employee  fails  a  background  check, 
these  state  agencies  should  be  allowed  access  to  information  in  the  FCSR. 

CONCLUSIONS 

Additional  controls  and  procedures  should  be  put  into  place  to  fully  protect  the  elderly,  children,  and 
mentally  challenged.  These  include: 

•  Placing  all  disqualified  individuals  (and  their  social  security  number)  from  the  DA  EDL,  the 
DMH  EDL,  as  well  as  individuals  who  have  been  determined  to  have  committed  a  serious 
child  abuse  or  neglect  incident,  in  a  single  abuse  registry. 

•  Passing  legislation  which  prohibits  these  individuals  from  being  employed  by  care  providers 
and  schools. 


136 


•  Implementing  the  necessary  system  improvements  to  allow  for  more  timely  backgroimd 
screening  results. 

•  Requiring  care  providers  and  schools  to  check  the  abuse  registry  prior  to  the  employment  of 
new  individuals. 

•  Developing  an  automated  process  to  periodically  identify  all  instances  of  individuals 
inappropriately  working  for  care  providers  and  schools. 

•  Developing  procedures  to  remove  those  individuals  from  inappropriate  worlqilace  settings. 

•  Developing  procedures  to  aggressively  fine  and  sanction  care  providers  and  schools  who 
employ  individuals  listed  on  the  abuse  registry. 

•  Developing  procedures  so  that  family  members  can  more  easily  and  conveniently  determine 
whether  a  particular  care  provider  or  school  is  employing  individuals  listed  on  the  abuse 
registry.  Consideration  should  be  given  to  what  extent  information  on  the  registry  should  be 
available  to  the  public. 

•  Requiring  the  backgrounds  of  FCSR  registrants  who  have  not  resided  in  Missouri  for  the 
preceding  three  years  be  checked  against  information  in  the  registrant's  former  state  of 
residence.  In  addition,  the  state  should  promote  the  establishment  of  a  national  screening 
system. 

•  Establishing  a  fair  and  consistent  appeal  process  which  considers  the  nature  and  severity  of 
the  incident  Which  resulted  in  placing  an  individual  in  the  abuse  registry,  and  the  results  of  any 
subsequent  rehabilitation. 

•  Passing  legislation  to  clearly  allow  background  information  to  be  disclosed  to  state  agencies 
responsible  for  monitoring  provider  compliance. 

RECOMMENDATION 

Since  many  of  the  conclusions  noted  above  require  statutory  revisions  through  additional  legislation, 
WE  RECOMMEND  the  General  Assembly  consider  the  contents  of  this  report  when  enacting  future 
legislation  that  addresses  the  safety  and  protection  of  Missouri's  children,  elderly,  and  mentally 
challenged 

This  report  is  intended  for  the  information  of  applicable  government  officials.  However,  this  report 
is  a  matter  of  public  record  and  its  distribution  is  not  limited. 

***** 
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MEL  CARNAHAN 

GOVERNOR 


MISSOURI 
DEPARTMENT  OF  SOCIAL  SERVICES 
DIVISION  OF  AGING 

P.O.  BOX  1337 
JEFFERSON  CITY 
65102-1337 

mEPHONE:  573-751-3082 


RELAY  MISSOUn 

for  hearing  and  speech  impaired 

TEXT  TELEPHONE 
1-«00-73S-2966 

VOICE 
1-800-735-2466 


September  7,  2000 

Ms.  Claire  C.  McCaskill 
Missouri  State  Auditor 
Truman  State  Office  Building,  Room  880 
Jeflferson  City,  MO  65101 

Dear  Ms.  McCaskill: 

The  purpose  of  this  letter  is  to  provide  you  with  an  update  on  the  implementation  of  the 
State  Auditor's  recommendations  or  Division  of  Aging  (DA)  alternatives  to  such 
recommendations  contained  in  the  Review  of  the  Division  of  Aging's  Monitoring  of  Nursing 
Homes  and  Handling  of  Complaint  Investigations  Report  No.  2000-13.  A  summary  of  current 
status  and  actions  follows: 

□  MAR  Number  1  -  Inspections. 

State  Auditor's  Recommendations 

A-D.  SAO 

Develop  and  utilize  a  centralized  inspection  monitoring  system  to  track 
inspections  and  then  ensure  completed  inspections  are  submitted  to  the  Central 
Office  and  entered  into  the  system  in  a  timely  manner.  i;iGf '  >  .r;,;r;-  ft-^s, 

DA  Status 

DA  has  taken  action  to  strengthen  our  internal  controls  over  entry  of  data  into  the 
Central  Registry  of  Abuse  Neglect/Exploitation  (CRANE)  system;  a  required 
CRANE  report  review  by  regional  managers  and  monitoring  of  the  subsequent 
submission  of  the  paper  file  to  the  central  file  unit.  An  interim  centralized 
tracking  sy.stem  was  used  by  the  regions  to  feed  information  into  a  central  office 
monitor  during  FY  2000. 


"AN  EQUAL  OPPORTUNrrY/AFRRMATIVE  ACTION  EMPLOYER" 
safvices  provided  on  a  nondacrimlnatory  basis 
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DA,  working  with  consumers  and  the  long-term  care  industry,  noted  the 
shortcomings  in  the  federal  On-line  Survey,  Certification  and  Reporting  (OSCAR) 
System  and  began  developing  and  implementing  a  new  automated  state  system. 
Currently,  the  new  ALICE  (Automated  Licensure  and  Inspection  Certification 
Environment)  system  is  being  deployed.  When  fully  implemented,  this  system 
will  result  in  a  centralized  data  base  designed  to  support  all  primarv  agency 
operations  and  meet  federal  and  state  data  collection  requirements.  At  this  time, 
components  of  ALICE  are  being  tested  in  several  DA  regions. 

SAO 

We  also  recommend  the  DA  perform  all  inspections  as  required  by  state  law,  and 
take  the  necessary  steps  which  would  allow  the  DA  to  perform  additional 
inspections  of  poor  performing  facilities. 

DA  Status 

During  SPY  2000,  as  in  past  years,  DA  continued  to  achieve  fiilly  the  top  federal 
survey  priority  for  completion  of  all  Medicare/Medicaid  certification  surveys 
within  a  statewide  12  month  average  (surveys  conducted  between  9  and  15 
months).  Without  an  increase  in  staffing  in  SPY  2000,  DA's  goal  for  state 
licensure  activities  was  to  ensure  that  one  full  annual  state  inspection  or  state 
interim  inspection  was  completed  in  every  licensed  long-term  care  facility  in  the 
state.  DA's  regional  offices  have  provided  summary  reports  indicating  this  state 
goal  was  exceeded.  Due  to  regional  offices  needing  to  maintain  the  woricing  files 
xmtil  the  revisit  or  informal  dispute  resolution  is  completed  final  fiscal  year  end 
2000  repwrt  statistics  will  be  not  be  available  until  September  2000.  (Note:  A 
limited  number  of  facilities  may  have  an  ongoing  open  process  preventing 
initiation  of  another  inspection  prior  to  fiscal  year  end.)  Although  DA  received 
additional  staff  in  the  SPY  2001  appropriation,  it  should  be  noted  that  in  order  to 
meet  the  federal  program  mandates  and  state  inspection  requirements  (two 
inspections  per  year),  as  well  as  time  fi-ames  for  completion  of  complaint 
investigations,  additional  resources  are  needed  to  ensure  all  time  fii^mes  are  met. 

DA  concurs  that  the  state  requirement  for  two  state  inspections  per  year,  one  of 
which  is  an  interim  inspection,  was  not  met  in  SPY  1999  and  SPY  2000.  The 
division  completed  in  SPY  1999  full  licensure  inspections  including  adult  day 
care  programs  for  1 , 1 73  or  95%  of  the  facilities  and  programs  in  the  state.  With 
the  exception  of  those  facilities  that  had  an  ongoing  open  process  that  prevented 
initiation  of  the  annual  inspection,  regional  offices  have  reported  that  all  full 
licensure  inspections  were  completed  in  SPY  2000.  During  SPY  1999,  the 
division  completed  a  total  of  762  or  64%  of  the  required  interim  inspections.  In 
SPY  2000,  regional  offices  have  reported  that  96%  of  the  required  interim 
inspections  were  completed.  As  noted  above,  with  the  additional  staff  received  in 
the  SPY  2001  appropriation  (23  new  survey  PTE  and  4  clerical  support  PTE.),  DA 
has  sufficient  resources  to  meet  the  state  requirement  for  two  licensure 
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inspections,  one  of  which  is  an  interim  inspection,  in  each  licensed  facility  during 
SFY  2001. 

E.  SAO 

Continue  to  develop  and  implement  policies  to  reduce  the  predictability  of 
inspections. 

DA  Status 

Due  to  the  number  of  times  DA  staff  are  in  facilities,  predictability  is  somewhat 
inherent  in  the  process,  but  actions  have  been  taken  to  control  for  this  tendency. 
State  law  requires  two  inspections  within  a  twelve  month  period  (state  fiscal  year) 
and  federal  requirements  related  to  survey  averages  and  revisit  timeframes  (i.e., 
revisit  near  the  time  the  facility  alleges  all  corrections  have  been  made)  further 
increase  the  predictability  of  our  visits.  DA  concurs  with  the  goals  of  reducing  the 
predictability  of  inspections  and  will  continue  to  implement  methods  of  reducing 
predictability.  A  memorandum  dated  July  17,  2000,  from  the  Deputy  Director  of 
Institutional  Services  to  program  managers  requires  the  managers  to  establish  a 
schedule  and  then  introduce  "random"  changes  in  the  schedule  throughout  the 
year  to  reduce  predictability. 

F.  SAO 

Analyze  the  available  reports  of  deficiency  patterns  to  identify  areas  where 
enforcement  may  be  weak  or  inconsistent  and  consider  their  impact  upon  the 
inspection  process.  ,  • 

DA  Status 

As  noted  in  our  response  to  the  auditor's  recommendation,  DA  does  review 
national  and  regional  deficiency  rates  and  patterns.  The  HCFA  OSCAR  system 
serves  as  a  starting  point  for  our  review,  but  has  historically  proven  unreliable  as  a 
predictor  of  survey  staff  ability  or  facility  status.  DA  does  examine  multiple 
variables  to  make  accurate  assessments  of  facility  performance  and  our  survey 
staffs  technical  ability.  DA  has  established  an  intranet  web  page  providing 
regional  and  central  office  program  managers  with  statistical  reports  from  HCFA 
and  DA  developed  state  reports  related  to  the  state's  survey  activities  and  citation 
patterns  between  regions.  This  information  is  discussed  quarterly  during  program 
manager's  meetings  and  utilized  to  determine  the  need  for  additional  staff 
training. 

G&H.  SAO 

Ensure  inspectors  are  adequately  trained  and  supervised,  require  the  informal 
dispute  resolution  process  to  be  followed  when  facilities  dispute  statements  of 
deficiencies,  ensure  all  deficiencies  are  adequately  documented,  and  are  accurately 
and  properly  reported,  and  develop  procedures  to  ensure  the  reasons  for  changing 
draft  SOD's  are  adequately  documented. 
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DA  Status 

During  SFY  2001 ,  DA  will  be  implementing  the  new  nationally  developed 
Preceptor's  Training  Program.  This  program  will  assist  DA  in  assuring  that 
training  of  surveyors  is  managed  in  a  uniform  and  consistent  manner  throughout 
the  state.  Training  of  all  supervisors  and  program  management  staff  will  take 
place  at  a  session  planned  in  the  spring  of  2001 .  During  Augxist  and  October,  the 
Annual  Surveyor's  Training  will  provide  24  hours  of  investigative  skills 
enhancement  concentrating  in  the  areas  of  interview  techniques  including 
documentation  of  facts.  In  the  spring  of  200 1 ,  an  advanced  investigative  skills 
training  including  scheduling  and  investigation  planning  will  be  held  for 
supervisors  and  complaint  team  coordinators. 

DA's  standard  operating  procedure  allows  for  central  office  reviews  —  including 
administrative  reviews  of  statements  of  deficiencies  (SODs)  --  to  determine  if 
errors  have  occurred  in  the  survey  process  and  to  determine  if  supporting 
documentation  and  evidentiary  matter  is  sufficient  to  warrant  inclusion  of  a 
finding  in  the  SOD.  DA  agrees  that  changes  to  SODs  need  to  be  adequately 
documented.  We  have  reviewed  the  central  office  administrative  review  and 
quality  assurance  processes  and  have  strengthened  our  internal  and  management 
controls  over  documentation  requirements  for  these  processes;  this  includes 
required  feedback  to  field  survey  staff  and  management  monitoring  of  the 
feedback  process. 

□  MAR  Number  2  -  Complaint  Investigation  Processing  &  Procedures. 
Recommendations: 
A&B.  SAO 

Ensure  complaint  investigations  are  initiated  and  completed  timely,  the  results  of 
those  investigations  are  properly  documented,  and  reports  are  submitted  in  a 
timely  manner  to  help  ensure  appropriate  enforcement  actions  are  taken  against 
facilities  that  are  not  in  compliance  with  state  and  federal  regulations.  In  addition, 
the  DA  should  ensure  required  reports  are  available  to  the  public,  and  the 
resident's  next  of  kin  or  the  reporter  is  notified  of  the  results  of  all  complaint 
investigations. 

DA  Statiis 

DA  identified  problems  with  the  complaint  process  prior  to  the  state  auditor's 
review  and  therefore,  we  concurred  with  the  auditor's  recommendations.  In  SFY 
1 996,  DA  staff  identified  the  need  for  sweeping  revisions  to  the  complaint  system. 
Beginning  in  SFY  1997,  DA  conducted  internal  reviews  and  convened  focus 
groups  to  clearly  identify  issues  and  to  make  recommendations  for  systemic 
revision.  Requests  for  budget  appropriation  for  additional  staff  were  made  in 
1998,  1999,  2000  and  2001  to  obtain  sufficient  numbers  of  staff  to  implement  the 
recommended  revisions.  These  requests  were  partially  funded.  In  addition,  plans 
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were  made  to  replace  the  antiqiiated  Central  Registry  for  Abuse,  Neglect  and 
Exploitation  (CRANE)  system,  through  which  all  complaint  reports  are  reported, 
tracked  and  documented.  Until  the  new  system  comes  on-line,  an  interim  tracking 
and  monitoring  system  has  been  implemented.  The  new  on-line  system  is 
currently  in  the  preliminary  testing  phase. 

In  mid-SFY  1999,  DA  began  phasing  in  region-by-region  a  new  complaint 
investigation  process  including  a  case  management  approach  to  ensure  that 
complaint  investigations  are  initiated  timely  and,  at  a  minimimi,  a  call  is  placed  to 
the  reporter  to  determine  the  need  for  an  immediate  on-site  visit.  This  process 
change  resulted  in  increased  community  participation  (family,  friends,  facility 
operators  and  other  concerned  individuals),  bringing  to  positive  resolution  issues 
affecting  the  day-to-day  lives  of  facility  residents. 

DA  concurred  with  the  state  auditor  that  additional  improvements  are  needed  to 
the  complaint  system.  DA  took  action  following  discussions  with  state  audit  staff 
to: 

•Designate  a  central  office  complaint  coordinator  and  monitor  to  ensure: 
complaint  investigations  are  timely  handled;  reporters  are  called;  required  notices 
are  mailed;  and  complaint  investigation  data  is  received  and  entered  into  a 
regional  complaint  tracking  system  with  the  regional  data  base  forwarded  to 
central  ofRce  on  a  monthly  basis  for  review  and  action,  as  applicable. 
•The  additional  DA  staff  received  in  this  fiscal  year  will  allow  us  to  begin  in 
September,  2000,  to  at  least  quarterly,  monitor  quality  through  a  random  selection 
of  completed  complaint  reports.  Comparisons  of  the  selected  reports  to 
established  quality  assurance  criteria  will  be  completed;  feedback  will  be  provided 
to  survey  staff  and  training  will  be  focused  on  areas  needing  improvement. 
•Initiate  a  management  and  internal  control  review  of  complaint  processing 
beginning  with  the  Kansas  City  Regional  Office. 
•Provide  investigative  skills  training  for  all  staff  at  the  SPY  2001  Annual 
Surveyor's  Training  and  later  in  the  fiscal  year  provide  an  advanced  course  for 
supervisors  and  complaint  investigators. 

DA  agrees  that  timely  investigation  of  complaints  is  essential  in  ensuring  an 
accurate  reporting  of  the  events  that  resulted  in  the  complaint  being  filed. 
However,  in  order  to  meet  the  federal  program  mandates  and  state  inspection 
requirements  (two  inspections  per  year),  as  well  as  time  fi^mes  for  completion  of 
complaint  investigations,  additional  resources  are  needed  to  enstire  all  time  frames 
are  met.  HCFA  continues  to  prioritize  the  completion  of  the  annual  survey  ahead 
of  completion  of  complaint  investigations.  The  division  continues  to  request 
annually,  through  the  state  and  federal  budget  processes,  funds  for  additional 
stirvey  staff.  Historically,  we  have  not  been  consistently  successful  in  obtaining 
sufficient  resources  to  meet  the  increasing  need  for  complaint  investigators,  as 
well  as  all  other  federal  and  state  mandates.  On  July  8,  1999,  Institutional 
Services  had  2,944  outstanding  complaint  reports  with  1,833  overdue  to  central 
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office.  On  July  10,  2000,  Institutional  Services  had  a  total  of  1,068  outstanding 
complaint  reports  with  400  overdue  to  central  office.  During  SFY  2000,  regional 
field  staff  decreased  the  number  of  overdue  reports  by  25%. 

C.  SAO 

Reexamine  the  policies  related  to  enforcement  actions  when  corrective  action  had 
been  taken  before  the  investigation  was  completed.  In  addition,  the  DA  should 
consider  stronger  enforcement  actions  which  may  lead  facilities  to  develop 
additional  preventive  measures. 

DA  Status 

As  contained  within  DA's  audit  response,  we  have  reviewed  our  policies  related 
to  enforcement  actions  when  corrective  action  has  taken  place  at  the  facility 
before  the  investigation  has  been  completed.  Our  policies  currently  comport  to 
federal  and  state  enforcement  action  requirements.  From  past  and  continuing 
experience,  DA  ~  in  following  the  required  administrative  process  —  has  found  in 
specific  cases  where  corrective  action  has  taken  place  that  we  have  been  unable  to 
successfully  sustain  cases  brought  forward  for  action  when  the  facility  has  taken 
corrective  action.  DA  notes  that  on  January  1 8,  2000,  the  Missouri  Court  of 
Appeals,  Western  District,  decided  State  of  Missouri,  Department  of  Social 
Services,  Division  of  Aging  v.  Carroll  Care  Centers,  Inc.,  ~  S.W.2d  ~,  WD  56714 
(Mo.  App.  Jan.  1 8,  2000),  holding  that  it  was  proper  to  dismiss  a  Civil  Monetary 
Penalty  (CMP)  claim  if  the  nursing  home  has  corrected  a  cited  deficiency  at  the 
time  of  reinspection.  Here,  the  deficiency  had  been  corrected  by  the  time  of 
reinspection.  In  such  a  case,  the  State's  claim  for  sanctions  was  not  authorized. 

DA  continues  to  explore  a  wide  range  of  sanction  options  and  other  initiatives  to 
increase  the  quality  of  care  provided  to  residents  of  long-term  care  facilities.  DA 
proposed  to  HCFA  in  January,  2000,  a  modification  including  graduated 
sanctioning  as  a  component  of  the  state  agency's  sanctioning  process;  however, 
HCFA  provided  a  response  that  in  the  HCFA  Regional  Office's  opinion  a  denial 
of  payment  for  new  admissions  would  encourage  the  facility  to  make  prompt 
corrections  and  achieve  substantial  compliance.  DA  continues  to  work  with 
HCFA  in  assessing  per  instance  CMPs  and  finalization  of  modifications  to  the 
state  penalty  policy. 

D.  SAO 

Study  the  merits  of  establishing  a  process  for  dissatisfied  complainants  to  appeal 
the  result  of  complaint  investigations. 

DA  Status 

Beginning  September  1,  2000  in  Region  1,  Springfield,  the  division  is 
implementing  an  Informal  Dispute  Resolution  (IDR)  project  to  informally  resolve 
issues  through  face-to-face  contact  with  a  facility  resident,  their  family  members 
or  guardians  when  the  resident  is  the  subject  of  a  complaint  investigation  or  cited 
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in  a  facility  inspection  or  siirvey  completed  by  DA  pursuant  to  chapter  198, 
RSMo.  The  primary  purpose  of  the  meeting  will  be  to  gather  additional 
information  and  bring  to  a  satisfaction  conclusion  the  resident  or  families 
concem(s). 

□  MAR  Number  3  -  Repeat  Deficiencies,  Sanctions  &  Corrective  Action. 
Recommendations : 

A.      Consider  the  facility's  history  of  past  noncompliance  when  selecting  sanctions  and 
study  sanctions  to  determine  those  which  are  most  effective  in  reducing   .  . 
noncompliance.  ; , 

As  noted  in  our  initial  report  response,  DA  does  review  and  consider  the  effect 
past  sanctions  have  on  future  compliance,  as  applicable.  Frequently,  when 
facilities  are  assessed  as  being  significantly  out-of-compliance,  a  change  in 
owner/operator/management  company  or  reorganization  of  the  corporation  occurs 
resulting  in  a  new  state  licensure  application.  The  "new  entity"  no  longer  carries 
with  it  the  previous  history  of  noncompliance.  DA  continues  to  believe  that 
statutory  change  is  needed  to  address  this  issue.  Changes  in  the  HCFA  State 
Operations  Manual  made  in  January,  2000,  limit  some  facilities'  opportunity  to 
correct  deficiencies  and  may  ultimately  reduce  "roller  coaster"  compliance. 

Again,  as  noted  in  the  initial  DA  response,  the  division  put  into  place  the 
following  to  address  the  auditor's  recommendations: 

•  Not  issuing  operating  licenses  as  they  come  due,  if  there  is  a  current  class  I  or 
class  II  deficiency  and/or  if  upon  review  the  facility  has  a  history  of 
noncompliance  or  the  violations  cited  are  repeat  violations. 

•  Issuing  only  a  temporary  operating  permit  (TOP)  if  a  complaint  against  a 
facility  has  not  been  investigated  at  the  time  the  license  is  due.  If  deficiencies 
are  cited  at  a  class  I  or  class  II  standard  as  a  result  of  the  complaint 
investigation,  and/or  the  operator  has  a  history  of  noncompliance  or  the 
violations  are  repeat  in  nature,  his  or  her  license  will  then  be  denied. 

•  Offering  operators  an  opportunity  to  enter  into  a  consent  agreement  in  an 
attempt  to  achieve  a  permanent  resolution  to  their  compliance  problems  and 
thereby  improve  care  and/or  conditions  for  residents. 

•  Citing  administrators,  as  appropriate,  for  failing  to  maintain  compliance  to 
regulatory  requirements  when  class  III  violations  are  cited  repeatedly.  Repeat 
class  ni  violations  can  then  result  in  an  uncorrected  class  11  notice  of 
noncompliance  and  the  operator  will  be  required  to  correct  or  face  termination 
from  the  program. 

•  Amending  our  policy  related  to  requests  for  imposition  of  sanctions  to  require 
an  automatic  increase  in  the  sanctioning  request  whenever  a  recurrence  of  a 
violation  occurs.  However,  DA  only  makes  recommendations,  HCFA  has 
final  authority  over  the  sanction  to  be  imposed.  DA  proposed  to  HCFA  in 
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January,  2000,  a  modification  including  graduated  sanctioning  as  a  component 
of  the  state  agency's  sanctioning  process,  however  HCFA  responded  that  in 
the  HCFA  Regional  Office's  opinion  a  denial  of  payment  for  new  admissions 
would  encourage  the  facility  to  make  prompt  corrections  and  achieve 
substantial  compliance.  DA  continues  to  work  with  HCFA  in  assessing  per 
instance  CMPs  and  finalization  of  modifications  to  the  state  penalty  policy. 

B.  Work  with  the  legislature  to  modify  the  state  CMP  process  so  that  it  can  be  a  more 
effective  tool  in  bringing  facilities  into  compliance. 

The  division  continues  to  work  closely  with  the  legislature  to  enhance  and 
improve  the  state  civil  monetary  penalty  process  to  bring  about  immediate  action 
against  facilities  that  fail  to  meet  state  licensing  requirements. 

C.  Ensure  Plans  of  Correction  fiilly  meet  the  established  criteria  including 
methodologies  for  facilities  to  monitor  their  continued  compliance  with  the  POCs, 
and  ensure  the  POCs  adequately  address  any  systemic  deficient  conditions.  We 
also  recommend  the  DA  ensure  all  POCs  can  reasonably  be  expected  to  correct 
the  deficiency  and  not  accept  POCs  which  have  failed  in  the  past.  Further,  the  DA 
should  develop  procedures  to  continually  monitor  compliance  with  POC 
provisions  for  facilities  with  a  history  of  repeat  deficiencies. 

As  noted  in  DA's  response,  the  division  has  been  meeting  the  federal  guidelines 
related  to  plans  of  correction.  We  agree  the  federally  required  plan  of  correction 
process,  as  it  existed  prior  to  January  14,  2000,  was  not  effective.  HCFA 
provided  additional  guidance  that  clarified  and  modified  the  enforcement 
guidelines  contained  in  the  State  Operations  Manual  including  those  related  to 
accepted  POCs.  The  division  believes  this  information  has  enabled  us  to  address 
the  majority  of  issues  contained  within  the  state  auditor's  recommendations  for 
POCs.  As  detailed  within  DA's  audit  response,  additional  training  in  the  review 
of  POCs  will  be  conducted.  At  this  time.  Institutional  Services  is  recruiting  for  a 
Quality  Assurance  Coordinator  FTE  who  will  be  responsible  for  the  coordination 
of  quality  assurance  tasks  within  Institutional  Services.  The  QA  Coordinator  will 
coordinate  the  POC  training  with  the  DA  Training  Unit  for  implementation  in  the 
spring  of  2001  and  it  will  be  provided  to  managers  and  supervisors  in  conjunction 
with  the  advanced  investigative  skills  training. 
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□  MAR  NumbCT  4  -  StafBng  of  Nursing  Homes. 
Recommendations : 
A&B.  SAO 

Establish  reasonable  minimtim  staffing  ratios  as  required  by  state  law.  In 
addition,  the  DA  should  take  steps  to  develop  a  s^'stem  which  accumulates  the 
actual  staff  hours  at  facilities,  and  compare  recommended  staffing  levels  to  actual 
staffing  at  facilities  to  identify  potential  staffing  problems. 

DA  Status 

As  stated  in  DA's  audit  response,  we  suggest  that  staffing  ratios  alone  do  not 
routinely  take  into  consideration  the  acuit>-  differences  between  indi\idual 
residents  and  their  need  for  specific  t>pes  and  levels  of  senices.  Multiple 
variables  need  to  be  considered  when  determining  the  staffing  le\'el  and  types  in  a 
nursing  facility.  DA  believes  use  of  a  ratio  in  determining  t>p€s  and  levels  of  staff 
with  a  lack  of  consideration  for  the  resident  case-mix  or  acuity  level  in  the  facilit>' 
will  not  ensure  care  needs  of  indi%idual  residents  are  met. 

Recently.  HCFA  released  an  eight  year  study  (Phase  I)  entitled  a  Repon  to 
Congress:  Appropriateness  of  Minimum  Nurse  Staffine  Ratios  in  Nursing  Homes. 
The  study  reports  fixjm  the  analj-ses  conducted  that  "There  ma>'  be  critical  ratios 
of  nurses  to  residents  below  which  nursing  home  residents  are  at  substantially 
increased  risk  of  quality  problems."  However,  the  report  does  not  contain  any 
specific  staffing  recommendations.  The  report  notes  that  "The  potential 
establishment  of  a  regulator>'  minimum  ratio  reqtiirement  will  require  further 
research  on  more  states  in  order  to  identify'  altemati\'e  minimum  thresholds  and 
optimal  case-mix  adjusters,  and  to  assess  relative  costs  and  benefits  of  such 
thresholds.  In  addition,  more  research  will  be  required  to  assess  the  feasibility'  of 
implementing  minimum  ratio  requirements."  Estimated  staffing  thresholds 
detailed  in  the  report  are  noted  as  being  relatively  high  and  that  a  considerable 
number  of  facilities  would  be  impacted  if  these  thresholds  were  to  become 
minimum  requirements.  The  HCFA  report  indicates  that  Phase  n  v.ill  more  fully 
examine  empirically-derived  minimum  staffing  le\  els  and  methods  for  case-mix 
adjustment  (acuity- based).  Additionally,  HCFA  noted  that  Phase  n  will  examine 
the  costs  and  benefits  associated  with  possible  study  recommendations  for  a 
regulatory  requirement  of  minimum  nurse  staffing  ratios.  HCFA  indicated  they 
expect  this  cost  analysis  to  include  an  assessment  of  the  impact  of  regulatory 
changes  on  providers  and  payers,  including  Medicare  and  Medicaid.  Further,  they 
stated  there  is  an  expectation  of  a  workforce  analysis  being  integrated  with  the 
cost  analysis  because,  even  if  cost  increases  associated  with  higher  staffing  levels 
could  be  absorbed,  it  may  not  be  possible  to  secure  the  necessary  staff  at  realistic 
wage  levels. 
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DA  plans  to  continue  working  with  the  University  of  Missouri-School  of  Nursing 
(UMC)  to  determine  the  best  method  to  provide  comparative  feedback  to  nursing 
facilities  and  consumers  related  to  acuity  based  staffing  versus  actual  staffing 
levels  in  Missouri  facilities.  It  remains  likely  the  Code  of  State  Regulations  will 
be  modified  as  a  result  of  the  research  being  conducted. 

C&D.  SAO  / 

Inspectors  utilize  recommended  and  actual  staffing  data  to  help  identity  negative 
resident  outcomes.  We  further  recommend  the  DA  aggressively  cite  staffing 
deficiencies  and  subject  facilities  that  are  found  to  be  out  of  compliance  with  the 
staffing  requirements  to  the  maximum  federal  and  state  sanctions  (including  civil 
monetary  penalties)  warranted. 

/ 

DA  Status 

Currently,  there  are  no  federal  or  state  statutory  requirements  for  survey  and 
inspection  staff  to  utilize  a  minimum  standard  or  industry  benchmark  in  their 
review  of  staffing  levels.  During  the  survey  and  inspection  processes,  field  staff 
review  resident  outcomes  to  determine  understaffing  as  required  by  HCFA.  Field 
survey  staff  collect  information  about  facility  staffing  for  a  two  week  period  to  be 
input  into  the  federal  OSCAR  System.  However,  as  noted  by  the  auditor  and 
many  national  studies,  facilities  appear  to  increase  staff  during  the  survey  process. 
This  results  in  a  skewed  picture  of  facility  staffing  for  that  two  (2)  week  period. 
DA  received  four  (4)  auditor  PTE  in  SPY  2001  to  assist  field  staff  in  performing 
survey  and  inspection  activities  including  the  review  of  records  (i.e.,  payroll  and 
staffing). 

SAO 

In  addition,  the  DA  should  ensure  approved  POCs  are  reasonably  expected  to 
address  the  staffing  deficiencies  noted. 

DA  Status 

As  noted  in  DA's  response,  the  division  has  been  meeting  the  federal  guidelines 
related  to  plans  of  correction.  We  agree  the  federally  required  plan  of  correction 
process,  as  it  existed  prior  to  January  14,  2000,  was  not  effective.  HCFA 
provided  additional  guidance  that  clarified  and  modified  the  enforcement 
guidelines  contained  in  the  State  Operations  Manual  including  those  related  to 
accepted  POCs.  The  division  believes  this  information  has  enabled  us  to  address 
the  majority  of  issues  contained  within  the  state  auditor's  recommendations  for 
POCs.  As  detailed  within  DA's  audit  response,  additional  training  in  the  review 
of  POCs  will  be  conducted.  At  this  time,  Institutional  Services  is  recruiting  for  a 
Quality  Assurance  Coordinator  PTE  who  will  be  responsible  for  the  coordination 
of  quality  assurance  tasks  within  Institutional  Services.  The  QA  Coordinator  will 
coordinate  the  POC  training  with  the  DA  Training  Unit  for  implementation  in  the 
spring  of  2001  and  it  will  be  provided  to  managers  and  supervisors  in  conjunction 
with  the  advanced  investigative  skills  training. 
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□  MAR  Number  5  -  Employee  Disqualification  Listings,  Central  Registry  &  Criminal 
Backgrounds. 

Recommendation: 

SAO 

The  Division  of  Aging  seek  legislation  which  would  prohibit  the  employment  of 
individuals  found  to  have  abused  and/or  neglected  children  and  DMH  clients  from 
working  in  nursing  homes. 

DA  Status 

As  noted  in  DA's  original  response,  we  concur  that  legislative  action  is  needed  for 
verification  of  Department  of  Mental  Health  Employee  Disqualification  List  (DMH  EDL) 
and  the  Child  Abuse  and  Neglect  (C/AN)  registry  listings  by  division  providers  and 
facilities.  While  inclusion  of  these  individuals  on  the  DA  EDL  may  further  protect 
elderly  and  disabled  adults  in  long-term  care  facilities,  this  issue  needs  to  be  addressed 
through  the  legislative  branch  who  implement  public  policy  through  enactment  of  state 
law.  DA  provided  comments  and  information  to  the  general  assembly  related  to  the  state 
auditor's  recommendations  regarding  individuals  listed  on  the  DA  EDL,  the  DMH  EDL, 
the  CA/N  central  registry  and/or  individuals  with  criminal  backgrounds.  None  of  the 
proposed  legislation  passed  into  law  during  the  2000  legislative  session.  DA  continues  to 
believe  the  process  of  consolidation  was  begun  with  passage  of  the  "Family  Care  Safety 
Registry  and  Access  Line"  (L.  1999  H.B.  490  &  H.B.  308);  that  current  computer 
technology  will  make  information  more  readily  accessible  to  the  public;  and  that 
additional  legislative  action  may  be  anticipated. 

SAO 

The  DA  should  then  develop  an  automated  process  to  identify  instances  in  which  persons 
listed  on  the  DA  EDL,  the  DMH  EDL,  or  the  CA/N  central  registry,  or  individuals  with 
criminal  backgrounds  are  inappropriately  working  for  nursing  facilities,  in-home  service 
providers,  or  other  entities  prohibited  from  hiring  those  persons. 

DA  Status 

During  SPY  2000,  DA  took  the  following  steps  to  address  the  auditor's  recommendations 
and  further  sfrengthen  our  processes: 

•Established  an  automated  process  with  the  Department  of  Employment  Security 
(MODES)  for  identification  of  instances  in  which  those  persons  listed  on  the  DA  EDL  are 
inappropriately  working  for  nursing  facilities,  in-home  service  providers,  or  other  entities 
prohibited  from  employing  them. 

•Reviewed  and  strengthened  Institutional  Services  administrative  processes  and  assigned 
processing  of  referrals  of  individuals  for  placement  on  the  EDL  and  the  information 
obtained  from  the  MODES  tape  match  to  a  single  distinct  EDL  Section.  ' 
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During  SFY  2001,  DA  is  taking  the  following  additional  steps  to  enhance  processes 
through  technological  advances  to  assist  facilities  and  in-home  services  providers  in 
obtaining  more  timely  and  accurate  EDL  information  updates: 

•Implementing  mainframe  data  base  modifications  to  link  EDL  data  to  other  DA  systems 
and  enhance  management  reporting. 

•Instituting  a  new  policy  requiring  surveyors  to  request  a  listing  of  all  current  employees 
during  every  annual  full  licensure  inspection  for  completion  of  an  EDL  check  by  DA 
staff. 

•Modifying  the  agreement  witii  MODES  to  provide  monthly  mainframe  tape  matches  of 
the  EDL  Listing  to  MODES  data. 

•Implementing  a  new  interactive  voice  response  unit  to  allow  facilities  access  to  the 
system  24  hours  per  day  7  days  per  week. 

•Pursuing  funds  for  implementation  of  an  Internet  web  site  to  allow  providers  to  check 
on-line,  real  time  the  EDL  status  of  individuals;  provide  a  method  for  submission  of 
periodic  information  (tape  or  diskette)  for  checking  all  facility  employees  status  on  the 
EDL  and  increase  EDL  Unit  staff  by  (2  PTE)  to  ensure  timely  responses  to  telephone 
requests  for  information. 

SAO 

In  addition,  the  DA  should  more  aggressively  sanction  and  fine  facilities  and  providers 
who  hire  persons  listed  on  these  EDLs  and/or  Central  Registry.  The  DA  should  also 
consider  raising  the  violation  for  hiring  a  person  listed  on  the  EDL  to  a  Class  I  violation. 

DA  Status 

As  noted  in  DA's  audit  response,  state  law  requires  facilities  and  in-home  services 
providers  not  later  than  two  days  of  hiring  any  person  to  request  a  criminal  background 
check  from  the  highway  patrol  and  to  make  an  inquiry  to  the  department  of  social 
services  as  to  whether  the  person  is  listed  on  the  employee  disqualification  list.  DA  does 
not  have  the  statutory  authority  to  prohibit  facilities  from  "hiring'  individuals  listed  on 
the  DA  EDL  or  possessing  a  criminal  background.  When  a  facility  fails  to  take 
appropriate  and  timely  action  to  terminate  an  individual  identified  through  the  DA  EDL 
and/or  criminal  background  check  processes  or  fails  to  complete  the  processes,  DA  has 
the  statutory  authority  to  cite  those  facilities  for  such  violations. 

DA  has  reiterated  to  field  survey  staff,  at  a  minimum,  a  Class  II  violation  occurs  when  a 
provider  or  facility  fails  to  meet  Section  660.317,  RSMo  1998  that  requires  facilities  to 
ensure  individuals  appearing  on  the  DA  EDL  and/or  having  a  criminal  background  are 
terminated  in  a  timely  manner.  Again  on  July  1,  2000,  the  Division  Director  affirmed  his 
expectation  to  field  survey  staff  that  facilities  found  in  violation  of  Section  660.317, 
RSMo  1998  will  be  issued  a  Class  II  violation. 

As  noted  in  DA's  audit  response,  DA  does  not  concur  with  the  auditor's  suggestion  that 
identification  of  an  individual  as  being  on  the  DA  EDL  immediately  rises  to  the  level  of 
"imminent  danger"  necessary  to  cite  a  Class  I  violation.  Further,  as  noted  in  DA's  audit 
response,  a  Class  I  violation  will  continue  to  be  issued  under  13  CSR  15-14.042(16)  to 
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those  providers  and/or  facilities  that  act  in  such  a  manner  and  where  such  circumstances 
can  be  proven  and  are  legally  defensible. 

If  you  have  any  questions  or  comments  concerning  the  information  contained  in  this 
pdate  report,  please  feel  free  to  contact  me  at  (573)  526-8535. 


Sincerely, 


C.  Dunn 


Director 
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CLAIRE  C.  McCASKILL 

Missouri  State  Auditor 

August  29,  2000 


Mr.  Richard  Dunn,  Director 
Missouri  Division  of  Aging  ' 
P.O.  Box  1337 
Jefferson  City,  MO  65102 

Dear  Mr.  Dunn: 

As  you  know,  in  March  this  office  completed  an  audit  of  the  Division  of  Aging  (DA)  that 
identified  several  problem  areas  related  to  the  DA's  monitoring  of  nursing  homes.  One  of  the 
most  significant  findings  related  to  nursing  home  employment  of  individuals  who  are 
disqualified  not  only  from  working  in  nursing  homes,  but  are  prohibited  from  working  with  the 
mentally  handicapped,  or  were  determined  by  the  state  to  have  abused  or  neglected  children. 

While  not  currently  a  violation  of  state  law,  I  believe  those  individuals  who  are  forbidden  to 
work  with  our  mentally  handicapped  as  well  as  those  who  have  neglected  or  abused  children 
should  also  be  banned  from  working  with  our  elderly.  Last  session,  I  lobbied  for  statutory 
revisions  to  our  state  law  via  House  Bill  1615,  sponsored  by  Representative  Hosmer,  that  would 
have  prohibited  the  employment  of  such  persons  by  nursing  homes.  Unfortunately,  the  nursing 
home  industry  successfiilly  killed  this  legislation  on  the  last  day  of  the  session. 

However,  as  I  promised  on  the  last  day  of  session,  the  issue  of  quality  care  for  our  state's  elderly 
population  is  too  important  to  me  to  give  up  the  fight.  This  office  has  recently  conducted  follow- 
up  audit  procedures  at  the  DA  focusing  solely  on  issues  regarding  employee  disqualification 
listings.  Our  office  cross-referenced  employees  of  licensed  nursing  facilities  and  in-home  care 
providers  against  three  lists:  the  DA's  disqualification  list,  the  Department  of  Mental  Health's 
(DMH)  disqualification  list,  and  the  Division  of  Family  Services'  central  registry  of  child  abuse 
and  neglect  (CA/N)-  The  results  of  this  review  are  discussed  below. 

Since  we  released  our  report  in  March  2000,  the  DA  has  created  an  automated  process  to  flag  all 
persons  on  their  disqualification  list  that  were  inappropriately  hired  to  care  for  the  elderly. 
However,  our  follow  up  showed  the  need  to  fine-tune  the  system  so  that  the  DA  obtains  the  most 
accurate  and  timely  information. 
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When  we  reviewed  employment  records  for  the  first  quarter. of  2000,  we  still  found  12  persons 
on  the  DA's  disqualification  list  that  had  been  working  at  a  licensed  nursing  facility  or  an  in- 
home  service  provider. 

Of  the  eight  disqualified  employees  we  found  working  at  nursing  facilities,  the  DA  had 
identified  four  and  the  facility  terminated  their  employment.  Two  persons  had  earned  less  than 
$200,  indicating  the  facility  likely  ended  their  employment  once  the  DA  finished  its  check.  And 
the  DA  has  started  but  not  finished  the  inquiries  into  the  remaining  two  workers.  Of  the  four 
disqualified  persons  employed  at  in-home  care  providers,  two  persons  had  since  been  removed 
fi-om  the  disqualification  list  and  the  DA  has  not  finished  checking  into  the  remaining  two 
workers. 

It  is  clear  the  DA  is  striving  to  improve  its  system  to  check  its  own  lists  and  take  action  after 
noting  violations.  But  what  is  more  troubling  is  that  state  law  does  not  require  the  DA  or  the 
nursing  home  industry  to  also  check  lists  of  employees  considered  unfit  to  work  with  mentally 
handicapped  or  even  worse  -  our  children. 

Our  tests  for  this  year's  first  quarter  showed  30  persons  working  for  nursing  facilities  or  in-home 
health  providers,  who  are  also  on  the  Department  of  Mental  Health's  disqualification  list.  We 
then  found  574  persons  caring  for  our  elderly  who  were  listed  on  the  child  abuse  and  neglect 
registry.  These  employees  were  on  the  registry  because  the  Division  of  Family  Services  found 
probable  cause,  or  a  court  determined,  they  had  physically  abused,  neglected  or  sexually 
maltreated  a  child.  The  severity  of  their  offenses  ranged  fi-om  serious  or  severe  injury  to 
fatalities. 

I  look  forward  to  receiving  your  response  that  addresses  the  exceptions  noted  above. 
Specifically,  I  want  to  ensure  that  those  employees  identified  as  ineligible  were  in  fact 
terminated  by  their  employers  and  that  the  DA  has  appropriately  recovered  any  wages  paid  to 
disqualified  employees  by  in-home  care  providers. 

I  know  you  share  my  concem  that  the  residents  of  Missouri's  nursing  homes  and  recipients  of  in- 
home  health  care  receive  the  proper  care,  treatment,  and  respect  they  deserve.  We  in  state 
government  must  take  the  necessary  precautions  to  protect  these  persons  fi"om  harm.  Indeed,  we 
have  not  only  a  legal  duty,  but  a  moral  and  ethical  obligation  to  ensure  they  are  provided  a  safe 
environment,  ft^e  fi-om  any  potential  consequences  associated  with  the  employment  of  persons 
of  questionable  character. 


Claire  McCaskill 
State  Auditor 


Attachment 
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Employee  DisQualification  Listings  and  Central  Registry 

Auditors  repeated  the  research  steps  performed  in  the  March  2000  reyiew  of  the 
Diyision  of  Aging  to  screen  the  background  of  employees  hired  to  care  for  the 
elderly.  This  second  check  for  inappropriate  employees  working  in  the  first  quarter 
of  this  year  resulted  in  the  following: 

A.  ■  Various  sections  of  stale  law  require  the  DA  to  maintain  an  Employee 

Disqualification  Listing  (EDL)  which  includes  the  names  of  persons  who  have  been 
finally  determined  by  the  department,  pursuant  to  Section  660.3 1 5,  RSMo  1 994,  to 
have  recklessly,  knowingly,  or  purposely  abused  or  neglected  or  to  have 
misappropriated  any  property  or  flinds  of  a  nursing  home  resident  or  in-home 
services  client.  There  are  approximately  755  persons  on  the  DA  EDL.  Nursing 
homes  and  residential  care  facilities,  providers  of  in  home  services  under  contract 
with  Department  of  Social  Services  (DSS),  employers  who  hire  nurses  and  nursing 
assistants  for  temporary  or  intermittent  placement  in  health  care  facilities,  entities 
approved  to  issue  certificates  for  nursing  assistants  training,  hospitals  and  related 
health  services,  and  home  health  and  hospice  providers  are  prohibited  by  state  law 
,  from  employing  any  person  on  the  DA  EDL. 

We  matched  persons  on  the  DA  EDL  as  of  January  1 , 2000  to  the  first  quarter  2000 
employment  information  records  and  noted  eight  persons  were  employed  by  a 
licensed  nursing  facility  and  four  persons  were  employed  by  an  in-home  health 
provider  under  contract  with  the  DSS.  Of  the  eight  nursing  facility  employees,  four 
had  been  identified  by  DA  and  were  subsequently  terminated  fi-om  their  employment 
DA  did  not  issue  a  Statement  of  Deficiency  against  the  providers  because 
termination  did  occur;  however,  DA  stated  that  for  any  EDL  violation  identified  in 
the  future.  Statements  of  Deficiency  will  be  issued.  Two  of  the  remaining  four  had 
earned  wages  less  than  $200.  DA  indicated  that  the  facility  likely  terminated  these 
individuals  once  the  EDL  check  was  completed.  DA  stated  they  will  begin  inquiries 
into  the  employment  oths-r  two.  Of  the  four  in-home  health  provider  employees,  all 
had  been  identified  by  DA.  However,  at  the  time  of  inquiry,  two  individuals  had 
been  removed  from  the  DA  EDL.  DA  may  be  able  to  recoup  wages  paid  by  the 
providers  to  these  individuals  at  the  time  they  were  listed  on  the  DA  EDL.  DA  has 
yet  to  complete  inquiries  of  the  remaining  two  individuals  to  determine  if  their 
employment  was  prohibited  by  state  law.  The  DA  has  developed  an  automated 
process  to  identify  instances  in  which  persons  listed  on  the  DA  EDL  are  working  for 
nursing  homes,  in-home  service  providers,  and  other  entities  prohibited  from  hiring 
those  persons.  Use  of  the  automated  process  should  result  in  the  DA  being  able  to 
identify  all  instances  in  which  an  employer  inappropriately  hired  a  person  listed  in 
the  DA  EDL.  However,  modifications  to  this  process  are  necessary  in  order  to  ensure 
the  DA  obtains  accurate  and  usable  information  in  a  timely  manner. 

B.  The  Department  of  Mental  Health  (DMH)  also  maintains  a  listing  of  persons  who 
have  been  administratively  determined  to  have  abused  or  neglected  a  DMH  client 
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under  Section  630. 167,  RSMo  Cumulative  Supp.  1-999.  Pursuant  to  Section  630.167, 
RSMo  Cumulative  Supp.  1 999.  this  listing  is  confidential.  Persons  on  the  listing  are 
disqualified  by  9  CSR  10-5.200  from  holding  any  position  in  any  public  or  private 
facility  or  day  program  operated,  funded,  or  licensed  by  the  DMH  or  in  any  mental 
health  facility  or  program.  There  are  about  3 1 5  persons  on  this  listing.  We  matched 
persons  on  the  DMH  EDL  as  of  January  1 . 2000  to  the  first  quarter  2000  employment 
information  records  and  noted  twenty-five  persons  were  working  in  a  licensed 
nursing  facility  and  five  persons  were  working  for  an  in-home  health  provider  under 
contract  with  the  DSS. 

In  our  opinion,  it  does  not  appear  appropriate  for  individuals  who  have  abused  or 
mistreated  DMH  clients  to  care  for  the  elderly.  The  DA  should  develop  an 
automated  process  to  identify  instances  in  which  persons  listed  on  the  DMH  EDL  are 
working  for  nursing  home  operators  and  in-home  care  providers. 

The  Division  of  Family  Services,  under  Section  210.145,  RSMo  1994,  maintains  a 
Central  Registry  of  individuals  where  the  division  has  found  probable  cause  to 
believe  or  a  court  has  substantiated  through  court  adjudication  that  the  individual  has 
committed  child  abuse  or  neglect,  or  the  person  has  pled  guilty  or  has  been  found 
guilty  of  a  crime  under  Sections  565.020,  565.021,  565.023,  565.024,  or  565.050, 
RSMo.  The  Central  Registry  of  Child  Abuse  and  Neglect  (CA/N)  contains 
identifying  information  on  the  perpetrators  of  child  abuse  and  neglect.  Pursuant  to 
Section  210.150,  RSMo  1 994,  this  listing  is  confidential.  We  obtained  a  listing  of  all 
persons  listed  in  the  CA/N  for  which  the  incident  date  was  within  the  last  five  years. 
We  further  limited  our  selection  criteria  to  the  investigation  conclusion  codes  of  A 
(court  adjudicated)  or  B  (probable  cause  or  reason  to  suspect);  the  severity  codes  of 
category  of  C  (serious/severe),  D  (permanent  injury),  or  E  (fatal);  £md  the  categories 
of  abuse  of  1  (physical  abuse),  2  (neglect),  or  6  (sexual  maltreatment).  Applying  that 
selection  criteria  to  the  CA/N,  about  18,330  persons  were  identified,  of  which 
approximately  1 5,270  included  a  Social  Security  number  of  the  person. 

We  matched  persons  fi-om  the  information  obtained  from  the  CA/N  as  of  January  1, 
2000  to  the  first  quarter  2000  employment  information  records  and  noted  510 
persons  were  working  in  a  licensed  nursing  facility  and  64  persons  were  working  for 
an  in-home  health  provider  under  contract  with  the  DSS  that  were  on  the  registry. 

In  our  opinion,  it  does  not  appear  appropriate  for  individuals  who  have  been  found  to 
have  abused  or  misureated  children  to  care  for  the  elderiy.  The  DA  should  develop  an 
automated  process  to  identify  instances  in  which  persons  found  to  have  abused 
children  are  working  for  nursing  home  operators  and  in-home  care  providers. 
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The  Chairman.  Thank  you,  Auditor. 
Now  Ms.  Benner. 

STATEMENT  OF  CAROL  BENNER,  DIRECTOR,  OFFICE  OF 
HEALTH  CARE  QUALITY,  DEPARTMENT  OF  HEALTH  AND 
MENTAL  HYGIENE,  CATONSVILLE,  MD 

Ms.  Benner.  Thank  you,  Senator  Grassley,  Senator  Breaux,  Sen- 
ator Kohl,  for  inviting  me  on  behalf  of  the  Association  to  testify  be- 
fore you  today.  The  Association  recognizes  the  tremendous  strides 
that  this  committee  has  made  to  improve  the  regulatory  process,  as 
well  as  the  quality  of  care  and  life  in  our  Nation's  nursing  homes. 
We  sincerely  appreciate  this  and  are  grateful  for  it. 

For  the  last  2  years,  states  have  diligently  worked  to  implement 
the  Nursing  Home  Initiatives.  The  enhanced  survey  protocols  for 
nutrition,  hydration  and  abuse  prevention  have,  along  with  the 
quality  indicators,  significantly  improved  our  ability  to  evaluate 
care  and  identify  problems.  Staggered  surveys  are  on-going 
throughout  the  coimtry;  deficiencies  are  identified;  enforcement  has 
increased  and  there  is  at  least  anecdotal  evidence  that  overall  qual- 
ity is  improving. 

There  are  issues,  however,  that  continue  to  require  further  guid- 
ance fi'om  HCFA.  You  have  our  written  testimony  and  these  are 
discussed  in  detail.  I  would  like  to  highlight  some  of  these  issues 
for  you. 

The  first  issue  is  the  tremendous  increase  in  workload.  We  have 
testified  before  about  the  need  for  adequate  planning  and  prepara- 
tion prior  to  new  policies  or  protocols  being  implemented.  The  chart 
that  we  have  back  there  shows  the  dramatic  increase  in  workload 
in  Maryland  fi-om  fiscal  year  1998,  the  year  prior  to  the  initiatives, 
through  this  current  fiscal  year,  2  years  following  the  initiatives. 
It  is  important  to  understand  that  in  fiscal  year  1998,  the  Mary- 
land state  agency  was  able  to  complete  all  of  its  federally  mandated 
work  within  the  budget  that  we  were  given. 

In  August  1998  HCFA  changed  the  revisit  policy  and  required 
states  to  verify  corrective  action  for  all  noncompliance  by  an  onsite 
siu^ey.  You  can  see  that  the  number  of  follow-ups — that  is  the  yel- 
low— tripled  from  1998  to  more  than  200  siu^eys  in  fiscsil  year 
2000.  In  the  same  period,  the  number  of  complaints  that  were  in- 
vestigated tripled,  and  I  think  a  picture  is  worth  1,000  words  when 
you  take  a  look  at  that. 

Although  the  actual  number  of  visits  per  nursing  home  increased 
from  an  average  of  two  per  year  to  more  than  five  per  year,  there 
was  an  overall  decrease  in  the  number  of  annual  surveys  conducted 
and  an  inability  of  the  state  to  meet  the  federally  mandated  12- 
month  average.  However,  in  any  month  we  were  in  one-qu£irter  of 
Maryland's  nursing  homes.  These  were  truly  unannounced  and  un- 
predictable surveys  and  they  gave  us  a  lot  of  information  that  led 
to  serious  enforcement  actions. 

Even  so,  our  Governor  and  our  legislature  have  approved  hiring 
of  an  additional  30  surveyors  and  we  fully  expect  that  if  we  receive 
the  Federal  funding  that  we  have  requested,  we  will  meet  all  Fed- 
eral requirements  in  fisced  year  2001.  Other  states  have  similar 
data.  In  New  Jersey,  complaints  have  increased  170  percent  suid 
follow-ups  have  increased  65  percent. 
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Responsibilities  of  survey  agencies  go  well  beyond  these  output 
measures  of  surveys,  complaints  and  revisits.  Increased  enforce- 
ment, especially  if  it  is  to  withstand  legal  scrutiny,  requires  signifi- 
cant reviewing  efforts,  as  well  as  increased  dispute  resolution.  The 
relationship  with  provider  organizations  has  become  much  more 
adversarial.  Because  the  stakes  have  increased,  deficiencies  are 
routinely  challenged  £ind  debated  and  this  takes  time. 

The  second  area  I  would  like  to  highlight  has  to  do  with  the 
budget  process.  We  acknowledge  and  appreciate  the  funding  in- 
crease that  HCFA  has  sought  and  that  this  committee  has  sup- 
ported. 

The  budget  issues  are  complicated.  HCFA  complains  that  states 
are  given  money  and  we  do  not  spend  it.  On  the  other  hand,  states 
complain  that  HCFA  does  not  give  us  enough  money.  Oddly,  both 
of  these  statements  are  true.  A  state  cannot  spend  money,  even 
Federal  money,  unless  it  has  approval  at  the  state  level.  State  leg- 
islatures usually  give  us  approval  months,  sometimes  a  year,  prior 
to  HCFA's  appropriation  to  the  states.  If  HCFA  gives  a  state  extra 
money  for  additional  staff  and  the  state  legislature  has  not  ap- 
proved its  expenditure,  states  cannot  expend  the  money,  especially 
for  a  salaried  position.  A  state  in  this  case  is  likely  to  go  back  to 
its  legislature  and  indicate  that  Federal  funds  are  available.  Legis- 
latures may  still  be  reluctant  to  approve  positions  unless  there  is 
an  on-going  commitment  for  the  Federal  fimding. 

In  the  other  example,  some  states  have  been  given  positions  in 
anticipation  and  expectation  of  additional  Federal  money  and  the 
funding  has  not  been  and  is  not  forthcoming.  It  must  be  understood 
that  even  if  and  when  a  state  legislature  approves  additional  hiring 
and  the  funding  is  in  place,  it  takes  another  12  to  18  months  to 
hire  staff*  £uid  provide  orientation,  training  and  testing  before  a  sur- 
veyor is  able  to  survey  independently.  This  underscores  the  need 
for  adequate  planning  and  lead  time  for  any  new  initiatives  that 
require  additioned  staff.  Otherwise,  the  initiatives  will  not  be  suc- 
cessful and  the  states  will  be  doomed  to  failure. 

The  third  issue  I  would  like  to  mention  is  state  performsuice 
measiu-es.  The  Nursing  Home  Initiatives  include  a  requirement 
that  HCFA  develop  a  set  of  performance  measures  to  assess  the 
state  agencies.  HCFA  has  announced  these  standards  and  is  pre- 
pared to  implement  them.  States  are  concerned  that  these  meas- 
ures are  focused  on  output  measures  and  not  on  appropriate  qual- 
ity measures.  A  state's  performance  will  be  evaluated  on  the  nimi- 
ber  of  surveys  conducted,  number  of  deficiencies  written,  whether 
Federal  timeframes  are  met  and  the  flaws  in  comparative  surveys. 
Although  these  are  important,  these  are  not  indicators  of  a  quality 
or  effective  state  agency.  We  need  to  define  quality  outcome  meas- 
ures based  on  effectiveness  of  the  state  agency  to  gain  early  compli- 
ance in  nursing  homes  and  to  maintain  compHance  over  a  long  pe- 
riod of  time.  This  is  a  difficult  issue  and  will  require  earnest  dialog 
between  HCFA  and  the  states.  We  are  prepared  to  work  with 
HCFA  on  this  issue. 

Finally,  we  have  a  series  of  recommendations  that  are  presented 
in  the  written  testimony.  We  would  be  happy  to  provide  the  com- 
mittee with  additional  information  about  these  recommendations. 
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In  closing,  although  issues  remain  that  need  to  be  addressed,  the 
association  believes  that  we  are  moving  forward.  We  look  forward 
to  a  continued  relationship  with  this  committee  and  with  HCFA 
and  I  will  be  happy  to  answer  any  questions. 

[The  prepared  statement  of  Ms.  Benner  follows:] 
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Statanoit  of 
Carol  Benner 
on  behalf  of 

The  Assodation  of  Health  Facility  Survey  Agencies 
Before  the  Senate  Special  Committee  on  Aging 
September  28,  2000 


Chairman  Grassley,  Senator  Breaux,  distinguished  Committee  Members,  thank  you  for  inviting 
me,  on  behalf  of  the  Association  of  Health  Facility  Survey  Agencies  (AHFSA),  to  participate  in 
this  hearing.  I  am  Carol  Benner,  Vice  President  of  AHFSA.  AHFSA  represents  the  leaders  of 
State  Survey  Agencies  across  the  country.  We  were  established  in  1970  to  provide  a  forum  for 
the  State  Agency  directors  to  share  information  and  to  work  with  HCFA,  provider  organizations, 
and  advocates  to  monitor  quality  of  care  in  all  types  of  health  care  settings. 

State  Survey  Agencies  represent  more  than  5000  surveyors,  who  go  into  nursing  homes  every  day 
to  monitor  quality  of  care  and  to  determine  compliance  with  Medicare,  Medicaid  and  State 
licensure  regulations.  We  believe  that  surveillance  and  enforcement  activity  is  the  most  important 
and  effective  means  by  which  the  federal  and  State  governments  can  protect  individuals  and 
ensure  quality  health  care  for  our  elderly  and  disabled  adults. 

We  appreciate  the  work  of  this  Committee  and  we  recognize  the  strides  that  you  have  made  to 
improve  the  regulatory  system.  We  commend  your  efforts  and  are  grateful  for  them. 

For  the  last  two  years,  States  have  been  diligently  working  to  implement  the  1998  Nursing  Home 
Initiatives.   We  look  forward  to  participation  in  this  two-year  evaluation  and  hope  that  our 
comments  are  useful  to  you. 
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The  goal  of  the  NHI's  -  to  improve  the  quality  of  care  in  nursing  homes  is  good,  and  AHFSA 
wholeheartedly  supports  that  goal."  We  believe  that  some  of  the  initiatives  have  already 
significantly  improved  the  survey  process.  The  enhanced  survey  protocols  for  nutrition, 
hydration  and  abuse  prevention,  for  example,  have  -  along  with  the  Quality  Indicator  information 
provided  by  the  Minimum  Data  Set  -  significantly  improved  our  ability  to  evaluate  care  and 
identify  problems. 

Staggered  surveys  are  ongoing  throughout  the  country,  the  number  of  acmal  problems  identified 
has  increased,  enforcement  has  increased  and  there  is  at  least  anecdotal  evidence  that  overall 
quality  is  improving. 

There  are  issues,  however,  that  continue  to  require  further  guidance  from  HCFA.  In  June  of 
1999,  AHFSA  testified  before  you  and  expressed  concerns  that  the  NHI's  were  implemented 
without  adequate  planning,  a  clear  definition  of  desired  quality  outcomes,  and  sufficient  financial 
resources.  In  November  1999,  we  testified  again.  We  stressed  the  need  for  plarming,  resources, 
reliable  and  consistent  information,  instruction  and  feedback  from  HCFA  to  the  States.  These 
same  issues  remain  as  concerns  to  State  survey  agencies  today,  and  directly  affect  our  efforts  to 
fully  implement  the  NHI's  and  to  fully  carry  out  federal  regulatory  responsibilities. 

The  hearings  held  by  your  committee  and  the  development  and  implementation  of  the  NHI's  by 
HCFA  have  generated  considerable  activity  at  the  State  level.  In  addition  to  our  federal 
responsibilities,  states  have  also  taken  the  initiative  to  improve  quality  of  care  and  quality  of  life 
for  nursing  home  residents  through  state  licensure  improvements,  the  development  of  consultative 
activities,  improved  training  to  surveyors  and  the  provision  of  consumer  information  to  the 
public. 

States  routinely  participate  in  activities  over  and  above  what  HCFA  requires  and  measures.  States 
sponsor  training  programs  for  providers  on  the  top  noted  deficiencies;  they  participate  in  studies 
and  participate  in  projects  that  look  at  quality  and  seek  methods  to  improve  it.  In  Maryland  alone, 
we  have  co-sponsored  three  training  programs  with  the  industry  on  pressure  sores,  dehydration 
and  malnutrition,  and  falls.  We  have  contracted  with  our  local  PRO  to  smdy  the  effects  of 
relocation  trauma  on  a  group  of  nursing  home  residents  who  were  forced  to  move  following 
closure  for  quality  purposes,  and  we  are  working  with  the  National  Citizen's  Coalition  on 
Nursing  Home  Reform  to  build  and  strengthen  family  councils  in  Maryland  nursing  homes.  In 
addition,  you  are  aware  of  the  major  state  legislation  to  reform  our  licensing  system  that  was 
passed  in  Maryland  last  year  and  our  efforts  to  create  a  state-of-the  art  across  the  board  rating 
system. 

These  projects  are  not  unique  to  Maryland.  Similar  activities  are  ongoing  in  all  states.  Other 
states  including  California,  Colorado,  Florida,  Massachusetts,  New  Jersey,  North  Carolina,  Texas 
and  Wisconsin  are  in  the  process  of  or  have  developed  ratings  systems,  strengthened  state 
enforcement  systems,  established  technical  assistance  programs,  initiated  quality  improvement 
programs  and  developed  creative,  positive  uses  for  civil  money  penalty  funds.  This  year  at  our 
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national  training  conference,  we  will  be  highlighting  state  activity  to  improve  care  and 
performance  and  we  will  be  happy  to  send  you  additional  examples  of  our  best  practices. 

At  this  time,  as  you  review  the  activities  of  the  past  two  years,  it  is  critical  that  all  of  this  activity 
be  considered. 

There  are  several  issues  that  we  need  to  highlight  and  we  will  follow  with  some  reconmiendations 
for  ongoing  improvement  in  these  critical  programs. 

Ongoing  Issues 

Workload  Increase 

The  federal  initiatives  have  significantiy  and  dramatically  increased  state  survey  agency  workload. 
The  enhanced  survey  protocol  requires  more  hours  per  survey;  complaint  investigations  have 
doubled  in  some  states;  and,  increased  enforcement  actions  require  additional  surveys.  Because  of 
the  increased  enforcement,  time  for  supervisory  review,  informal  dispute  resolution  and 
preparation  for  administrative  hearings  and  other  legal  activities  have  increased. 

In  Maryland,  the  increase  in  workload  has  been  dramatic.  In  FY98,  the  state  was  able  to  complete 
all  of  its  federal  requirements.  From  FY98  to  FYOO,  the  number  of  complaints  that  were 
investigated  tripled  and  the  number  of  follow-up  visits  more  than  tripled.  Although  the  actual 
number  of  visits  to  nursing  homes  increased  from  an  average  of  2  per  year  to  more  than  5  per 
year,  there  was  a  decrease  in  the  number  of  annual  surveys  conducted  and  an  inability  of  the  state 
to  meet  the  twelve-month  average.  Although  we  have  worked  hard  to  correct  this  problem,  this 
shift  in  workload  and  priority  shows  the  impact  of  a  policy  change  without  adequate  preparation. 

In  another  state  example,  the  number  of  complaints  in  New  Jersey  increased  170%  in  the  same 
time  period  form  1480  to  2500.  The  number  of  standard  surveys  went  up  by  7%,  revisits  by 
65%. 

In  addition,  duties  and  responsibilities  survey  agencies  go  well  beyond  output  measures  such  as 
number  of  surveys,  number  of  complaints,  number  of  revisits,  and  these  have  increased  too. 
Increased  enforcement,  especially  if  it  is  to  withhold  legal  scrutiny,  requires  significant  review 
and  effort  as  well  as  increased  dispute  resolution.  Because  of  the  increased  enforcement,  the 
relationship  with  provider  organizations  has  become  much  more  adversarial.  Because  the  stakes 
have  increased,  deficiencies  are  routinely  challenged  and  debated. 

If  a  nursing  home  closes,  a  survey  agency  may  spend  600  or  more  survey  hours  preparing 
families  and  residents  for  relocation.  When  a  survey  agency  identifies  serious  and  immediate 
jeopardy  or  life-threatening  conditions  to  residents,  surveyors  routinely  shift  fi"om  survey 
responsibilities  to  on-site  monitoring  to  ensure  protection  of  residents  until  the  life-threatening 
conditions  are  removed.   Situations  such  as  these  require  change  of  schedules  and  workload  plans 
that  stress  an  already  stressed  system.  Terminations  of  a  facility,  especially  when4here  are  only 


3 


160 


low-severity  level  deficiencies  remaining  consume  significant  portions  of  time,  and  often  create 
anxiety  and  panic  for  residents  and  their  families.  While  we  agree  that  there  must  be  some  means 
to  sanction  a  facility  for  slow  compliance  with  the  regulations,  this  ultimate  sanction  needs  to  be 
reassessed  in  light  of  both  the  outcomes  for  the  effort  and  the  impact  on  nursing  home  residents. 

Budget  Process 

We  acknowledge  and  appreciate  the  funding  increases  that  HCFA  has  sought  and  which  this 
committee  supported  over  the  past  two  years.  Unformnately,  the  budget  process  has  not  been 
responsive  to  the  states'  resource  needs. 

The  issue  for  many  states  is  not  always  the  amount  of  the  appropriation,  but  the  timing  of  the 
appropriation  and  the  ability  to  plan  for  the  expected  increase  in  activity  by  the  federal 
govermnent.  For  example,  the  final  budget  amounts  and  final  clarification  of  the  HCFA 
workload  priorities  for  the  current  fiscal  year  was  not  completed  until  %  of  the  current  fiscal  year 
has  elapsed.  We  believe  that  many  states  will  not  be  able  to  fully  spend  these  funds.  Many  state 
budget  and  accounting  staff  were  reluctant  to  authorize  hiring  and  training  of  additional  staff 
when  there  was  no  assurance  of  funds  beyond  the  remaining  three  months  of  the  fiscal  year.  In 
addition,  because  this  extra  money  was  allocated  "out-of-cycle,"  states  were  not  able  to  use  it. 
The  fact  that  funding  has  been  increased  does  not  guarantee  that  an  initiative  has  been  fiiUy 
implemented. 

We  have  testified  at  previous  hearings  that  many  states  need  a  full  state  budget  cycle  prior  to 
allocation  of  federal  funds  to  plan  for  additional  positions.  After  state  legislamres  have  approved 
hiring  additional  staff  and  the  federal  monies  are  appropriated,  it  takes  another  12  to  18  months  to 
hire  staff  and  provide  orientation,  training  and  testing  before  a  surveyor  is  deemed  satisfactory  to 
survey  independently.  This  underscores  the  need  for  adequate  planning  and  lead  time  for  any  new 
initiatives  that  will  require  additional  staff.  Otherwise,  the  initiatives  will  not  be  successful  and 
the  states  will  be  doomed  to  failure. 

This  year,  states  were  clearly  told  to  prepare  budgets  that  are  based  on  actual  need.  We  now 
understand,  that  in  reviewing  the  FY  2001  budget  requests,  HCFA  is  using  past  performance 
data,  including  FY  1998  figures  as  the  basis  for  decision-making.  Although,  this  may  be  the 
most  recent  data  available  to  HCFA,  it  clearly  predates  the  NHI's  and  does  not  take  into 
consideration  the  dramatic  workload  increases  including  changes  to  the  revisit  policy,  complaint 
initiative,  double  G  policy  or  the  enhanced  survey  protocols.  Budget  allocations  made  on  this 
basis  will  not  satisfy  current  resource  needs.  Next  year,  we  will  be  here  again,  testifying  that 
there  are  not  enough  resources  and  that  we  are  still  not  meeting  federal  time  frames. 

We  are  aware  of  the  frustration  that  is  created  when  you  are  informed  that  the  budget  has  been 
increased  but  that  the  expected  "bang  for  the  buck"  has  not  been  achieved.  The  budget  allocation 
process,  the  workload  expectation  and  the  difference  in  survey  costs  between  states  all  need  to  be 
resolved.  AHFSA  is  recommending  that  the  efforts  undertaken  several  years  ago  to  evaluate 
budget  issues,  state  barriers  to  fully  expending  the  funds,  and  the  cost  differences  be  started 
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again.  AHFSA  has  members  who  will  participate  in  this  process  through  a  reconstituted  ^\ 
HCFA/AHFSA  workgroup.  Until  this  activity  is  completed  there  will  be  doubts  and  frustrations 
about  this  issue. 

State  Performance  Measures 

An  important  aspect  of  the  NHI's  was  increased  oversight  of  the  states  by  HCFA  to  ensure  that 
quality  of  care  problems  in  nursing  homes  are  both  properly  identified  and  addressed  through 
strong  enforcement.  HCFA  has  proposed  and  has  begun  to  implement  several  measures  that  it 
believes  will  adequately  address  this  concern. 

States  want  accountability,  want  to  demonstrate  effectiveness  and  are  accustomed  to  scrutiny. 
Elected  officials,  governors'  offices,  auditors,  local  media  and  the  public  routinely  hold 
Individual  states  accountable.  We  understand  however  that  this  does  not  resolve  the  federal  efforts 
and  objectives  for  standardization  and  consistency  among  all  states.  However,  before  HCFA  and 
the  states  can  resolve  this  issue,  we  must  all  agree  on  defined  quality  outcome  measures  that 
clearly  demonstrate  effectiveness. 

Current  federal  accountability  measures  focus  on  units  of  output  and  not  outcome.  Significance  is 
attached  to  the  number  of  deficiencies  that  are  cited,  or  not  cited,  by  the  state  surveyors,  number 
of  surveys  conducted,  and  adherence  to  federal  time  frames.  We  agree  that  these  are  important 
measures  and  every  state  should  certainly  prepare  and  monitor  its  workload  to  comply  with 
federal  operating  procedures.  However,  it  should  be  understood  that  these  are  not  measures  of 
quality  and  do  not  indicate  the  overall  ability  of  a  state  to  maintain  or  improve  quality  of  care  or 
life  in  a  nursing  home. 

In  fact,  quite  the  opposite  is  true.  Some  of  the  information  collected  by  HCFA  and  used  to 
evaluate  state  performance  may  be  misleading  to  the  public  and  create  unnecessary  lack  of 
confidence.  The  mere  fact  that  a  state  has  completed  all  of  its  survey  activity  within  the  stated 
time  frames  demonstrates  that  the  state  has  scheduled  and  monitored  completion  of  the  survey, 
but  does  not  necessarily  focus  on  the  quality  of  the  survey. 

States  can  ensure  that  all  surveys  are  completed  by  allocating  hours  for  each  survey  based  on  the 
hours  available.  However,  we  need  to  be  concerned  that  the  standards  and  the  threat  of  sanctions 
do  not  create  a  perverse  incentive  to  just  make  sure  all  surveys  are  done  and  not  worry  about  the 
adequacy  of  the  survey.  It  is  hard  to  predict  how  long  a  survey  will  take  once  you  have  entered 
the  facility.  We  can  use  averages  based  on  past  performance,  but  this  is  primarily  a  planning  tool 
and  should  not  be  used  in  a  rigid  fashion. 

We  are  concerned  that  the  performance  standards  established  by  HCFA  may  be  premature  and  not 
representative  of  overall  effectiveness  of  the  state  agency  to  achieve  and  maintain  compliance 
effectively.  In  Maryland,  last  year,  we  restricted  the  number  of  revisits  to  two  and  required  a 
period  of  at  least  30  in  between  surveys.  Many  facilities  were  sanctioned,  and  some  harshly.  This 
year,  with  the  exception  of  one  of  these  facilities,  all  have  maintained  compliance.  The  State 
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Performance  Standards  do  not  consider  outcomes  such  as  this. 
OSCAR  Data  and  State  to  State  Variability 

You  are  aware  that  the  OSCAR  data  are  not  always  timely  and  not  always  accurate.  This  is  an 
issue  that  HCFA  is  working  on  but  which  has  a  two  to  three  year  timeline  for  completion. 
OSCAR  redesign  is  critical  to  the  ability  to  monitor  survey  efforts.  The  nation  requires  a  state-of- 
the-art  tracking  system  that  can  monitor  survey  and  enforcement  activity  contemporaneously  and 
make  it  available  to  consumers  and  to  states. 

Currently,  some  states  have  complained  that  they  cannot  access  the  system  efficiently.  Surveys 
cannot  be  entered  into  OSCAR  until  all  components  of  the  survey  process  are  completed.  This 
means  that  a  health  component  cannot  be  catered  until  the  life  safety  or  fire  component  is 
completed.  Surveys  are  not  entered  until  IDRs  are  completed.  This  means  that  information 
concerning  a  troubled  facility  may  not  be  readily  available. 

OSCAR  data  entry  is  costly  and  labor  intensive.  With  limited  resources,  data  entry  takes  a  back 
seat  to  actual  surveys  and  complaint  investigations.  Thus,  it  is  not  surprising  that  comparisons 
among  states  yield  uneven,  outdated  and  inaccurate  results. 

Further,  OSCAR  does  not  collect  all  data  that  states  need  to  effectively  manage  survey  activities. 
It  does  not  readily  allow  for  the  transport  of  data  to  state  data  management  and  information 
systems.  It  is  not  timely  and  is  not  routinely  modified  to  meet  changing  needs.  For  example, 
staggered  surveys  were  required  by  HCFA  beginning  in  January  1999,  but  states  were  not 
notified  that  OSCAR  was  updated  to  capture  this  data  until  February  of  2000. 

Modifications  to  the  OSCAR/ODIE  system  must  be  made  quickly  to  ensure  that  information  is 
more  readily  available,  accurate  and  user-firiendly. 

In  addition  to  variation  among  the  states  as  a  result  of  budget  issues,  OSCAR/ODIE  problems, 
variation  can  also  be  attributed  to  the  limitations  of  HCFA  training.  Modifications  to  HCFA 
policies  and  procedures  are  sometimes  made  after  training  sessions.  Seats  or  slots  at  HCFA  train- 
the-trainer  sessions  are  often  insufficient  and  the  time  allowed  for  state  trainers  to  train  survey 
staff  between  the  HCFA  sessions  and  the  implementation  date  of  an  initiative  is  inadequate. 

Uniform  implementation  of  policies  is  yet  another  variable  that  affects  consistency.  This  can  only 
occur  with  healthy  and  timely  communication  between  the  HCFA  central  office,  regional  offices 
and  the  states.  It  must  also  include  a  timely  feedback  so  that  states  can  investigate  and  look  for 
causes  of  national  variances.   To  date,  states  are  still  not  receiving  timely  and  consistent 
feedback  from  Federal  Observational  (FOSS)  and  comparative  surveys.  States  that  have  received 
feedback  question  the  usefulness  of  the  information,  and,  considering  the  intensity  of  resources 
and  efforts,  question  the  overall  impact  it  will  have  to  actually  affect  state  performance.  Other 
inconsistencies  include  the  manner  in  which  terminations  are  managed,  citations  of  abuse 
deficiencies,  restraint  policy,  and  the  ability  to  use  non-nursing  personnel  to  assist  with  meals 
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It  is  also  critical  to  incorporate  a  formal  and  fair  process  for  states  to  discuss  and  bring  to 
resolution  identified  variances.  Otherwise,  discrepancies  in  state  performance  will  continue  -  in 
the  FOSS  and  comparative  surveys,  OSCAR  data  and  with  die  new  state  performance  measures 
developed  by  HCFA. 

We  agree  there  are  identifiable  differences  between  states  that  will  always  affect  our  behavior  and 
that  will  be  evident  in  trend  analyses.  These  must  be  acknowledged.  State  licensure  and 
enforcement  requirements  vary  based  upon  state  stamtes  and  regulations.  Federal  budget  levels 
continue  to  vary,  as  do  the  state  budgets.  All  of  this  affects  our  ability  to  address  new  initiatives 
while  maintaining  compliance  with  existing  requirements.  Medicaid  rates,  labor  markets,  even 
the  character  of  state  provider  organizations  impact  the  type  and  level  of  services  and  the  type  of 
survey  program  that  is  allowed  to  exist  within  the  states.  Labor  contracts  and  state  travel  policies 
affect  both  the  budget  and  the  ability  to  implement  initiatives  such  as  staggered  surveys. 
Measuring  trends  alone  without  consideration  of  other  factors  also  implies  a  stagnant  industry  and 
economy,  and  this  is  simply  not  the  case  today  especially  in  the  health  care  industry. 

We  are  aware  of  HCFA's  acknowledgement  of  these  problems  and  applaud  the  steps  being 
planned  to  deal  with  these  issues  at  the  federal  level  through  its  Alliance  for  Consistency.  We  are 
appreciative  of  HCFA's  offer  to  the  Association  to  participate  in  this  important  effort.  Many 
states  have  undertaken  similar  reviews  at  the  state  level  and  we  realize  that  this  is  a  time 
consuming  project.  However,  we  do  agree  that  there  should  be  the  expectation  among  residents, 
families  and  providers  that  the  national  system  outlined  in  the  laws  and  regulations  for  nursing 
home  enforcement  should  be  consistently  applied  across  the  country.  We  are  participating  with 
HCFA  in  a  Consistency  Clearinghouse  to  review  regional  office  program  letters  in  order  to 
establish  consistency  in  the  directions  provided  to  the  survey  agencies. 

Recognizing  the  importance  of  consistency,  AHFSA  has  initiated  several  efforts  to  promote 
consistency  among  the  states.  We  have  convened  a  workgroup  to  look  at  acmal  harm 
deficiencies,  especially  in  the  area  of  quality  of  resident  life.  Another  is  development  of  data 
management  systems  to  meet  state  needs  for  quality  assurance  and  sharing  of  information  between 
the  states.  We  have  our  State  Best  Practices  Program  ~  now  three  years  old  ~  where  states  share 
information  on  ways  to  carry  out  survey  and  enforcement  responsibilities.  We  have  established 
an  Intranet  site  to  facilitate  communication  and  to  share  information. 

Recommendations 

In  closing,  there  are  many  issues  that  we  have  not  addressed.  These  include  special  focus 
facilities,  use  of  the  instant  civil  money  penalty,  and  the  very  real  difficulty  that  we  are  all  facing 
with  the  labor  shortage. 

I  would  like  to  present  the  following  recommendations  to  guide  our  collective,  continuing  efforts 
to  implement  the  NHI's  and,  most  importantly,  to  improve  the  quality  of  care  for  all  nursing 
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home  residents. 
Recommendations: 

•  Increase  involvement  and  communication  between  HCFA  and  the  states  prior  to 
implementation  of  new  policies  and  procedures 

•  Establish  a  budget  workgroup  that  includes  State  Agency  representatives  to  jointly 
reviev/  issues  prior  to  a  new  budget  cycle 

•  Consider  a  two-year  budget  cycle  to  allow  states  to  merge  federal  and  state  budget 
processes 

•  Expedite  overhaul  of  the  OSCAR/ODIE  data  entry  system 

e    Continue  efforts  on  cooperative  relationship  to  look  at  consistency  and  state  to  state 
variances 

•  Review  of  alternative  methods  to  make  the  survey  process  more  effective 

•  Clearly  identify  the  priorities  to  be  achieved  which  must  include  a  consideration  for 
entities  other  than  the  nursing  homes 

•  Consider  complaint  surveys  to  meet  off-hour  survey  requirements 

•  Review  State  Performance  Standards  to  include  quality  outcomes  rather  than  or  in 
addition  to  output  measures 

•  Develop  a  national  nm'se  aide  abuse  registry  database.  Consider  a  criminal  background 
check  requirement 

•  Support  research  on  nursing  home  staffing  to  capitalize  on  the  current  momentum  for 
evaluation  and  funding  for  staffing 

•  Support  the  development  of  advanced  training  paths  and  career  ladders  for  direct  care 
staff. 

•  Encourage  creative  use  of  CMP  funds  for  the  benefit  of  residents 

Thank  you  for  the  opportunity  to  speak  with  you  today.  AHFSA  and  our  state  members  continue 
to  implement  the  NHI's  to  improve  resident  outcomes.  We  remain  committed  to  ensuring 
provision  of  quality  care  to  our  Nation's  elderly  and  disabled  populations  and  appreciate  the 
efforts  of  the  Special  Committee  on  Aging  to  focus  attention  on  quality  of  care  and  life  to  our 
nursing  home  residents  and  the  effectiveness  and  the  consistency  of  the  survey  process. 
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The  Chairman.  I  thank  all  of  you  for  your  testimony. 

We  will  take  5-minute  turns  and  if  we  do  not  get  done  before  5 
minutes  to  10  for  Senator  Breaux  and  me,  we  will  have  to  quit  at 
5  minutes  to  10  because  of  the  Finance  Committee  meeting,  if  it 
goes  ahead.  At  that  point  we  would  submit  questions  for  answers 
in  writing. 

We  will  start  with  you,  Mr.  Hash.  You  based  your  testimony  on 
the  report  that  Congress  requested  about  the  quality  of  care  in  the 
nation's  nursing  homes.  The  committee  is  interested  in  two  particu- 
lar items:  first,  the  status  of  quality  of  care  in  the  nation's  nursing 
homes  and  second,  whether  the  Nursing  Home  Initiative  or  any  en- 
forcement efforts  successfully  motivate  improvements  in  the  quality 
of  care.  And  I  think  that  Chapter  3  of  your  report  began  to  address 
these  issues  and  I  hope  to  see  this  analysis  expanded  and  made  the 
central  focus  of  next  summer's  update  to  Congress. 

So  let  me  ask  you  the  basic  question.  How  should  we  define  and 
measure  quality  and  will  a  decrease  in  deficiencies  indicate  im- 
proved quality? 

Mr.  Hash.  Mr.  Chairman,  I  think  when  we  try  to  get  our  hands 
around  the  issue  of  quality  of  care  in  nursing  homes  we  have  to 
look  at  a  series  of  variables.  One  of  the  indicators  of  quality  cer- 
tainly is  performance  in  the  annual  survey  and  the  extent  of  defi- 
ciencies but  clearly  that  is  not  the  most  appropriate  and  accurate 
resident-level  measure  of  quality.  That  is  why  we  are  investing  sig- 
nificantly in  improving  the  application  of  the  standard  survey  by 
refining  the  protocol  that  surveyors  use.  We  have  already  intro- 
duced into  that  protocol  attention  to  specific  quality  indicators  prior 
to  the  arrival  of  the  survey  team  at  the  nursing  home,  looking  at 
the  nursing  home's  frequency  with  regard  to  pressure  sores,  dehy- 
dration, malnutrition  and  abuse. 

These  kinds  of  clinical  indicators  of  quality  are  the  ones  at  the 
resident  level  which  we  expect  to  rely  on  over  time  as  the  most  im- 
portant measiu-e  of  quality  of  care  in  nursing  homes.  These  quality 
data  are  reported  on  a  regular  basis  as  a  result  of  information  from 
the  resident  assessments  that  are  made  on  each  and  every  nursing 
home  patient  at  the  time  of  their  admission  and  periodically  there- 
after. 

So  what  we  have  been  trying  to  do  is  to  strengthen  the  applica- 
tion of  the  survey  process  so  that  it  focuses  on  the  prevalence  of 
indicators  of  clinical  quality  of  care  or  lack  of  quality  of  care  in  crit- 
ical areas. 

The  Chairman.  Dr.  Scanlon,  do  you  think  that  the  quality  of  the 
surveys  and  the  information  in  the  OSCAR  data  base  is  reliable 
enough  to  make  judgments  about  the  level  of  quality  provided  in 
the  nation's  nursing  homes? 

Dr.  Scanlon.  Mr.  Chairman,  I  am  afraid  it  is  not.  I  think  that 
the  variation  that  we  see  across  states  is  troubling  in  the  sense 
that  we  do  not  have  confidence  that  the  surveys  are  being  adminis- 
tered consistently  and  that  consequently  any  information  going  into 
OSCAR  can  not  be  used  on  a  comparative  basis. 

I  think  the  fact  that  the  variation  has  declined  since  the  initia- 
tive has  begun  is  a  positive  fact  but  we  need  to  go  further  in  terms 
of  understanding  the  variation  that  persists.  We  have  no  confidence 
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that  this  variation  reflects  the  actual  care  that  is  being  provided 
in  homes  across  states. 

I  would  also  emphasize  strongly  that  we  are  looking  at  an  aspect 
of  quality  in  these  deficiency  measures.  We  are  looking  at  the  inci- 
dence of  actual  harm  or  genuinely  poor  care  to  residents.  Quality, 
as  we  seek  to  improve  it,  hopefully  is  going  to  involve  eliminating 
those  completely  and  then  improving  upon  that  base. 

The  Chairman.  Now  Mr.  Hash  and  Dr.  Scanlon,  representatives 
of  nursing  home  owners  have  argued  that  the  current  enforcement 
system  does  not  measure  outcomes  and  that  if  it  did,  we  would  see 
that  a  generally  high  level  of  care  is  being  provided  in  the  nation's 
nursing  homes. 

Do  you  think  that  the  tools  HCFA  and  the  states  are  using  to 
assess  nursing  homes  give  us  information  about  the  quality  of  care 
provided  in  them  and  what  do  they  tell  us  about  the  care  provided? 

Mr.  Hash.  Well,  I  think  we  are  improving  on  those  tools,  as  I 
mentioned  a  moment  ago.  Chairman  Grassiey.  We  are  using  this 
resident  assessment  data,  the  so-called  Minimimi  Data  Set,  as  a 
source  of  on-going  real-time  information  about  homes'  performance 
at  the  individual  resident  level.  Each  nursing  home  now  gets  a 
quarterly  report  of  the  prevalence  of  their  performance  on  certain 
quality  indicators,  like  pressure  sores  and  malnutrition,  in  com- 
parison to  a  peer  group,  which  sets  into  motion  the  possibility  of 
quality  improvement  activities  within  the  nursing  home  but  it  also 
gives  us  at  the  national  level  and  at  the  state  survey  level  a  tool 
to  focus  the  surveys  on  those  subsets  of  patients  who  have  condi- 
tions that  are  not  appropriate  for  quality  of  care  in  the  nursing 
home. 

The  Minimum  Data  Set  that  we  £ire  using  to  focus  our  quality 
improvement  efforts  is  really  critical  and  in  order  to  strengthen  the 
survey  process,  we  have  to  make  sure  that  all  of  the  surveyors  are 
properly  trained  in  the  application  of  those  quality  improvement 
measures. 

The  Chairman.  Dr.  Scanlon. 

Dr.  Scanlon.  Mr.  Chairman,  I  do  agree  with  the  industry  that 
we  are  not  measuring  outcomes  of  care  in  the  process  of  the  survey 
but  I  would  also  indicate  that  that  should  not  be  our  goal.  Our  goal 
at  this  point  is  to  assure  that  minimum  quality  of  care  is  being  pro- 
vided to  all  nursing  home  residents,  that  actual  harm  is  not  occur- 
ring to  some  residents. 

We  have  never  indicated  in  any  of  the  reports  that  we  have  pro- 
vided  you  that  a  majority  or  even  somewhat  more  than  a  minority 
of  homes  is  providing  poor  quality  c£ire.  We  have  always  empha- 
sized that  what  we  are  talking  about  is  a  significant  minority  of 
homes  that  are  providing  poor  quality  care.  That  is  the  focus  of  the 
initiatives,  to  eliminate  that  minority  providing  poor  quality  care 
so  that  we  can  then  use  that  as  a  starting  point  to  improve  quality 
of  care  overall.  But  we  should  not  lose  focus  on  what  the  real  pur- 
pose of  the  initiatives  has  been. 

The  Chairman.  I  will  continue  on  my  second  round. 

Senator  Breaux. 

Senator  Breaux.  Thank  you  very  much  to  the  panel  members  for 
their  testimony  and  for  being  with  us. 
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This  is,  I  guess,  at  least  the  third  in  a  series  of  hearings  on  nurs- 
ing homes.  We  have  had  hearings  about  the  quality  of  care,  we 
have  had  hearings  on  the  bankruptcy  problems  of  nursing  homes 
and  now  we  are  having  a  hearing  this  morning  on  really  the  in- 
spection and  enforcement  systems  that  are  out  there. 

I  am  a  big  believer  in  the  importance  of  inspections  and  also  ran- 
dom inspections.  If  you  send  a  note  as  to  when  the  inspections  are 
going  to  occur,  everybody  gets  fixed  up  for  that  period  and  then  the 
next  day  they  forget  about  it.  So  I  think  that  surprise  inspections, 
if  you  will,  are  important  and  shoiild  be  continued  to  a  greater  de- 
gree. 

But  I  was  wondering,  we  are  being  bombarded.  Senator  Grassley 
and  myself  and  other  members  of  the  Finance  Committee,  by  all 
of  these  ads  and  contacts  by  the  nursing  home  industry.  I  was  just 
looking  this  morning  in  the  Hill  newspaper,  actually  Roll  Call 
newspaper  that  is  on  the  Hill.  There  is  a  fiill-page  ad,  "Real  cuts, 
real  people,  the  facts,  America's  nursing  home  crisis,"  pointing  out 
that  1,800  nursing  homes  are  in  bankruptcy. 

Now  I  am  not  saying  whether  that  is  true  or  not.  Mr.  Hash,  we 
can  have  the  best  inspection  system  in  the  world  but  if  we  have 
nursing  homes  that  are  in  bankruptcy,  the  inspections  will  prob- 
ably tell  us  that  they  are  not  doing  an  adequate  job  and  they  would 
argue  they  are  not  doing  an  adequate  job  because  they  do  not  have 
the  financial  wherewithsil  to  do  it.  So  the  inspection  systems  are 
not  going  to  improve  the  care.  They  are  just  going  to  tell  us  how 
bad  it  is. 

How  much  of  the  things  that  we  are  finding  in  Dr.  Scanlon's  re- 
view of  the  inspection  programs  that  are  showing  deficiencies  can 
be  attributable  to  the  financial  conditions  of  the  nursing  homes  in 
HCFA's  opinion? 

Mr.  Hash.  I  think  some  of  it  definitely  can  be.  Senator  Breaux, 
because,  as  you  point  out,  the  finguicial  distress  of  some  institutions 
leads  to  issues  related  to  staffing  and  their  ability  to  recruit  and 
retain  a  workforce  that  is  necessary  to  provide  quality  care.  And 
in  today's  full  employment  economy,  the  difficulty  of  attracting  par- 
ticularly certified  nursing  assistants,  nurse's  aides,  who  actually 
provide  the  bulk  of  resident  care  in  nursing  homes,  is  extraor- 
dinarily difficult  and  competitive.  The  turn-over  rates  of  that  level 
of  staffing  in  some  cases  is  as  high  as  90  percent  a  year.  That  leads 
to  discontinuity  in  the  provision  of  care  and  certainly  to  quality 
problems  for  the  residents  of  nursing  homes. 

So  that  is  why  we  are  investing  in  this  analysis  of  staffing  pat- 
terns in  nursing  homes  in  order  to  establish  the  linkage  between 
staffing  levels  and  quality  of  care  results  for  residents.  We  are 
working  toward,  as  the  president  annoimced  earlier  this  month,  a 
requirement  by  2002  of  national  minimiun  staffing  standards  for 
nursing  facilities. 

Senator  Breaux.  But  the  problem  is  we  can  pass  the  best  stand- 
ards in  the  world  and  say  that  they  have  to  have  so  many  nurses 
per  patient,  they  can  only  work  so  many  hours,  they  have  to  do 
this,  that,  and  the  other.  But  I  am  concerned  and  I  am  not  sure 
who  is  right  and  who  is  not  right  on  this,  that  we  can  write  the 
best  standards  in  the  world  but  if  they  are  not  able  to  make  it  fi- 
nancially, they  will  never  meet  the  standard. 
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Mr,  Hash.  That  is  correct,  Senator  Breaux.  And  I  think  to  ad- 
dress the  financing  of  nursing  home  care,  as  you  may  know,  the  ad- 
ministration has  proposed  a  number  of  modifications  to  payment 
policies  in  the  Medicare  program  for  nursing  facilities  and  we  have 
taken  certain  administrative  actions  in  our  payment  policy,  the  re- 
sult of  which  is  that  there  will  be  about  a  20  percent  increase  in 
the  coming  fiscal  year  in  Medicare  payments  to  nursing  homes.  So 
I  think  that  

Senator  Breaux.  Is  that  the  recommendation?  That  is  not  inter- 
nally to  HHS  and  HCFA.  That  is  depending  on  what  we  do  with 
the  balanced  budget  add-back. 

Mr.  Hash.  It  is  a  combination,  sir,  of  both.  We  actually  are  con- 
tinuing the  special  add-on  payments  that  were  authorized  in  the 
Balanced  Budget  Refinement  Act  of  last  year,  which  put  a  20  per- 
cent increase  on  certain  payments  to  skilled  nursing  facilities 
under  Medicare.  Those  would  have  normally  expired  at  the  first  of 
October  but  we  are  continuing  them  into  the  next  fiscal  year  and 
there  is  also  an  update  to  the  payment  rates  that  is  being  put  into 
place  on  October  1. 

So  those  are  administrative  actions  but  in  addition  to  that,  there 
are  recommendations  in  the  administration's  package  that  would 
put  another  funds  into  nursing  facilities. 

Senator  Breaux.  Well,  we  are  going  to  be  considering  the  bal- 
anced budget  add-back  amendments,  I  take  it,  next  week  sometime 
in  the  Finance  Committee,  along  with  that. 

Mr.  Hash.  Yes,  sir. 

Senator  Breaux.  I  know  in  my  State  it  is  not  so  much  the  Medi- 
care payment  rate  but  the  Medicaid  payment  rate  which  is  killing 
them. 

Mr.  Hash.  Yes. 

Senator  Breaux.  I  have  the  lowest  Medicaid  payment  rate  match 
in  the  nation  by  far.  It  is  like  $50  something. 
Mr.  Hash.  Yes,  sir. 
Senator  Breaux.  Ludicrous. 

Ms.  McCaskill,  in  Missouri  how  much  of  the  problems  that  as 
auditor  you  have  seen  c£in  be  a  result  of  inadequate  financing  ver- 
sus other  problems  that  may  be  causing  the  things  that  you  are 
seeing  in  your  state? 

Ms.  McCaskill.  Well,  you  are  accurately  stating  that  the  prob- 
lem is  really  Medicaid  reimbursement  and  not  Medicare  reimburse- 
ment in  terms  of  the  overall  financial  picture.  Our  preliminary 
work  in  the  financial  analysis  we  aire  doing  indicate  that  based  on 
the  1998  cost  reports,  about  two-thirds  of  Missouri's  homes  were 
profitable  based  on  allowable  costs.  And  those  numbers  are  skewed 
somewhat  because  those  that  are  very  unprofitable,  Senator,  are 
those  that  are  participating  in  a  hospital-based  program,  so  they 
£ire  losing  a  lot  of  money  £ind  that  is  skewing  the  numbers  some- 
what. 

Senator  Breaux.  What  is  your  state  Medicaid  rate? 

Ms.  McCaskill.  90  

Senator  Breaux.  Oh,  Jesus. 

Ms.  McCaskill.  Oh,  yes.  But  we  hear  the  same  complaint  in 
Missouri.  That  is  why  we  cannot  have  minimum  staffing,  that  is 
why  we  cztnnot  do  away  with  right-to-cure,  because  they  are  not 
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getting  enough  reimbursement.  So  that  is  why  we  are  trying  to  get 
to  the  bottom  of  all  those  numbers,  so  the  legislature  for  the  first 
time  probably  will  have  a  real  accurate  financial  picture  of  what 
is  going  on  in  Missoiiri. 

Senator  Breaux.  Tell  them  they  could  live  in  Louisiana. 

Ms.  McCaskill.  I  will  tell  them. 

Senator  Breaux.  Mr.  Scanlon,  my  final  question.  Is  there  a  prob- 
lem in  the  sort  of  dual  system  of  regulation  and  inspections,  where 
we  have  this  hybrid  operation  where  the  feds  set  the  rules,  the 
state  does  the  inspections  and  the  enforcement?  Would  it  be  better 
if  we  just  had  the  Federal  Government  doing  it  all?  Does  it  seem 
to  be  a  problem  with  the  dual  hybrid  system  of  one  group  setting 
the  standards  and  another  group  trying  to  enforce  it? 

Dr.  Scanlon.  There  is  no  question  that  this  has  created  a  whole 
series  of  coordination  problems  and  commimication  problems  that 
exist  but,  at  the  same  time,  I  think  what  we  have  done  is  we  have 
built  upon  the  fact  that  states  do  have  primary  responsibility  for 
assuring  the  safety  of  their  citizens.  Before  we  had  Medicare  and 
Medicaid,  they  were  licensing  nursing  homes  and  inspecting  nurs- 
ing homes  and  we  tried  to  incorporate  that  into  the  process  because 
it  is  not  clear  that  that  would  go  away  if  we  Federalized  the  inspec- 
tions. States  may  still  have  their  own  requirements  and  then  we 
would  have  the  additional  burden  upon  homes  of  having  two  in- 
spectors appear,  a  Federal  inspector  every  year  and  a  state  inspec- 
tor every  year,  and  have  two  complaint  systems. 

So  I  think  that  our  best  approach  is  to  focus  potentially  on  trying 
to  overcome  these  coordination  problems,  overcome  these  commu- 
nication problems,  and  actually  I  think  we  have  made  progress  in 
the  last  2  years.  We  just  have  a  lot  more  distance  to  go. 

Senator  Breaux.  My  final  point.  Some  would  say  that  the  reason 
why  the  deficiencies  are  up  is  because  we  now  have  better  inspec- 
tions and  some  would  say  no,  we  are  just  doing  a  bad  job  of  run- 
ning the  nursing  homes.  Is  there  a  balance  between  those  two? 

Dr.  Scanlon.  I  think  both  are  potentially  true  and  we  cannot 
really  distinguish  between  the  two.  And  I  would  not  say  it  is  nec- 
essarily a  bad  job  of  running  nursing  homes  and  that  it  has  gotten 
worse  over  the  last  2  years.  I  think  when  we  went  to  all  the  states 
that  we  visited,  as  well  as  other  states,  we  heard  concerns  about 
the  issue  of  staffing  and  it  was  related  to  the  fact  that  we  are  in 
an  incredibly  good  economy  and  that  hiring  lower-wage  workers  is 
always  extremely  difficult.  You  just  have  to  drive  around  and  see 
all  the  signs  in  store  windows  saying  "help  wanted"  and  you  realize 
how  hard  it  is  to  recruit  workers. 

This  is  a  problem  that  a  number  of  states  are  trying  to  address 
in  terms  of  increasing  Medicaid  payments  in  various  ways  and  I 
think  it  is  something  that  may  have  contributed  to  the  problems 
that  we  see  in  the  quality  of  care  today. 

The  Chairman.  Ms.  McCaskill,  the  survey  process  does  identity 
some  facilities  that  repeatedly  exhibit  poor  quality  of  care.  In  your 
report  you  voice  an  expectation  that  the  Division  of  Aging  s^oiUd 
be  able  to  subject  chronically  poor  performing  facilities  to  addi- 
tional onsite  inspections.  Has  your  state  agency  been  able  to  do 
this?  And  I  would  like  to  have  Carol  Benner  also  respond. 
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Ms.  McCaskill.  They  are  doing  a  better  job.  They  are  hampered 
by  the  requirement  that  the  annual  surveys  must  take  precedence 
over  complaint  investigations,  as  I  mentioned  in  my  prior  testi- 
mony. 

I  also  would  say  that  the  roller-coaster  syndrome  and  the  repeat 
violations,  they  made  an  effort  after  our  audit.  Senator,  to  inquire 
about  being  able  to  graduate  sanctions,  civil  monetary  penalties, 
and  they  were  denied  by  HCFA  and  told  that  they  should  continue 
to  do  a  denial  of  new  patient  sanction,  as  opposed  to  graduated 
sanctions  based  on  civil  monetary  penalties. 

And  I  should  point  out  that  our  audit  showed  clearly  that  the 
civil  monetary  penalties  were  more  effective  in  getting  rid  of  these 
deficiencies  than  the  DNP  and  we  would  certainly  encourage  a 
change  in  that  policy  that  would  allow  the  states — and  we  are 
working  on  changing  the  state  law  that  would  also  allow  us  to 
graduate  sanctions  without  a  right  to  cure.  That  is  currently  the 
Missouri  law,  so  we  are  looking  to  the  Federal  Government  because 
we  have  no  ability  to  do  it  in  Missouri,  because  clearly  we  have  em- 
braced the  roller-coaster  sjnidrome  by  our  current  statutory  scheme 
in  Missoiui. 

The  Chairman.  Ms.  Benner. 

Ms.  Benner.  Senator  Grassley,  I  think  that  is  a  very  good  ques- 
tion. By  default,  whenever  we  have  a  chronic  poor  performer,  we 
are  in  that  nursing  home  over  and  over  and  over  again.  The  en- 
forcement process  requires  that  we  go  in  to  do  a  revisit. 

I  think  that  the  issue  is,  and  I  think  Ms.  McCaskill  described  it 
very  eloquently  about  her  son,  going  back  over  and  over,  is  how 
many  times  do  you  go  back  before  you  cut  it  off  and  say  this  is  it, 
we  are  going  to  do  the  ultimate  sanction? 

In  Maryland  what  we  have  done  is  a  year  ago,  because  of  the  re- 
source issue  and  also  because  we  thought  it  was  important,  we  lim- 
ited the  nimiber  of  revisits  to  two  and  said  that  we  would  not  go 
back  more  than  two  times.  You  have  two  bites  at  the  apple  and 
that  is  it.  And  you  can  imagine  the  industry  was  very  upset  about 
that  because  they  are  used  to  a  third,  fourth,  fifth  and  sometimes 
even  more  revisits. 

What  we  have  found  today  is  that  the  nursing  homes  in  our  state 
have  very  much  gotten  used  to  the  fact  that  we  are  only  coming 
back  twice.  And  what  we  have  seen  is  that  they  are  coming  into 
compligmce  much  sooner  and  also  they  are  staying  in  compliance 
much  longer,  and  that  is  what  we  £ire  after. 

We  have  taken  the  harsh  action  in  Maryland  that  if  a  niu-sing 
home  is  not  in  compliance  within  two  revisits  that  we  do  go  for- 
w£u*d  with  termination  for  Medicare  and  Medicaid.  In  fiscgd  year 
1999  there  were  nine  terminations  in  Maryland  and  that  is  fairly 
significant  out  of  260  nursing  homes.  That  is  very  significant. 

And  in  a  sense,  that  is  the  ultimate  civil  money  penalty  because 
it  happens  right  away.  You  do  not  have  this  two,  2V2-year  delay 
with  the  Federal  sanctions.  A  termination  occurs  and  it  happens 
right  away.  And  what  we  have  found  now  is  that  of  those  nine, 
only  one  of  those  nursing  homes  has  gotten  into  trouble  again. 

So  again  this  is  what  I  was  tedking  about  before,  about  looking 
at  an  overgdl  quality  measure  to  look  at  a  state  agency.  Our  goal 
is  to  get  compliance  early  and  maintain  compliance  over  a  long  pe- 
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riod  of  time  and  I  think  that  we  are  very  much  moving  into  that 
direction. 

The  Chairman.  Ms.  McCaskill,  the  GAO  report  found  that  26 
percent  of  Missouri  nursing  homes  have  actual  harm  violations,  34 
percent  know  when  state  surveyors  will  come.  About  2,600  com- 
plaints alleging  actual  harm  to  residents  were  filed  against  500 
nursing  homes  over  13  months.  Sixteen  percent  of  Missouri's  nurs- 
ing homes  were  found  to  be  deficiency-free,  yet  84  percent  of  these 
deficiency-fi-ee  homes — no,  that  is  16  percent  but  of  that  16  per- 
cent, 84  of  these  homes  had  over  600  complaints  filed  against  them, 
an  average  of  seven  per  home. 

Obviously  those  are  startling  figures.  Could  you  explain  what 
was  going  on  in  Missouri? 

Ms.  McCaskill.  I  think  there  is  a  combination  of  things  and  I 
think  really  the  audit  in  its  entirety  helps  expleiin  it.  It  is  a  com- 
bination of  understafiing,  lack  of  training,  a  lack  of  consistency,  a 
failure  to  prioritize  complaint  investigations  over  annual  surveys, 
and  clearly  we  do  have  a  user-fiiendly  system  for  complaints  in 
Missouri  £ind  I  think  that  should  be  pointed  out.  It  is  highly  pub- 
licized. It  is  posted.  And  I  know  that  when  we  began  our  audit  and 
asked  for  complaints  on  our  hotline,  the  kind  of  response  we  had 
fi'om  Missourigins.  So  that  should  be  factored  in,  also. 

We  have  gotten  27  new  st£iff  members  in  last  year's  budget.  They 
will  go  on  line  over  the  next  several  months  and  I  think — and  by 
the  way,  we  will  be  back  every  year.  This  is  an  area  that  our  office 
is  very  focused  on  now  and  we  will  continue  to  be  focused  on  and 
we  will  see  improvement  or  I  believe  that  we  will  have  serious  ac- 
tion taken  in  the  Missouri  legislature.  I  think  the  legislature,  we 
have  their  attention. 

If  I  could  briefly.  Senator,  I  want  to  correct  the  record.  I  do  not 
want  Senator  Breaux  to  think  we  are  rolling  in  money  in  Missouri. 
We  are  reimbursing  93  percent  of  the  allowable  costs,  not  $93.  I 
wanted  to  make  sure  that  we  did  not  

Senator  Breaux.  What  would  that  match  come  out  to  be? 

Ms.  McCaskill.  I  want  to  say  for  the  Federal  match  about  60, 
maybe.  I  think  that  is  correct.  I  did  not  bring  the  financial  informa- 
tion with  me.  I  was  not  prepared  to  speak  about  that. 

The  Chairman.  The  average  per  diem  nursing  home  rate  in  my 
state  is  $84.64  and  Iowa's  FMAP  is  63/77. 

Ms.  McCaskill.  Then  we  are  at  the  high  60's,  I  believe,  for  the 
Federal  portion. 

The  Chairman.  Mr.  Hash,  could  you  explain  the  special  focus  fa- 
cihty  program,  including  how  the  facilities  are  selected  and  why 
they  are  selected? 

Mr.  Hash.  Yes,  Mr.  Chairman.  We  are  working  with  a  set  of  cri- 
teria to  identify  things  like  repeated  serious  violations  of  homes 
and  sanctions  that  have  been  appHed,  developed  a  Hst,  a  national 
list  of  homes  that  we  then  submitted  to  each  of  the  states  and  re- 
quested that  they  select  two,  at  least  two  fi'om  the  that  list  m  order 
to  increase  the  ft-equency  of  comprehensive  standard  surveys  fi-om 
one  a  year  to  two  a  year.  And  that  has  been  the  goal,  to  get  at  least 
that  level  of  participation  in  the  program. 

As  I  noted  in  my  testimony,  we  have  not  achieved  full  compli- 
ance. Out  of,  I  think,  110  homes  that  have  been  identified  by  the 
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states  for  special  focus  activities,  only  about  60  of  them  had  the  in- 
creased semi-annued  standard  survey  visits.  But  the  good  news  is  \ 
of  those  who  did,  in  fact,  implement  the  special  focus  facility  pl£in, 
28  of  those  60  facilities  are  now  in  substantial  compliance  with 
Federal  nursing  home  requirements.  Twelve  of  that  60  group  have 
actually  been  terminated  or  withdrawn  from  the  program. 

So  we  think  the  special  focus  activity  is  having  an  effect.  Obvi- 
ously we  want  to  work  with  the  states  to  get  more  participation  in 
pa3dng  attention  to  stepping  up  the  frequency  of  standard  surveys 
in  highly  troubled  homes  that  have  a  record  that  would  indicate 
that  that  frequency  is  warranted. 

The  Chairman.  Ms.  Benner,  considering  only  Federal  require- 
ments that  surveys  be  performed  an  average  of  12  months  and 
within  a  nine-  to  15-month  period  of  time,  do  you  think  it  should  ^ 
be  possible  to  give  extra  attention  to  chronically  poor  performing 
facilities  by  conducting  surveys  close  to  every  9  months  and  then  i 
schedule  those  that  seem  to  need  less  oversight  for  surveys  closer 
to  15  months? 

Ms.  Benner.  I  believe  that  that  was  the  intent  of  setting  up  the 
system  that  way,  to  allow  us  to  go  back  to  the  poorer  facilities  on 
a  much  closer  interval.  The  problem.  Senator  Grassley,  is  that  | 
states  right  now  are  fighting  to  get  all  of  the  facilities  done  within 
12  months  and  to  get  that  standard  survey  done.  The  pressiu-e  is  j 
on  to  do  every  facility  without  a  lot  of  attention  to  looking  at  past 
performance. 

The  Chairman.  To  the  two  ladies,  the  staggered  survey  element 
of  the  Nursing  Home  Initiative  was  designed  to  prevent  predict-  ; 
abihty  of  surveys  in  order  for  surveyors  to  assess  the  usuzd  day- 
to-day  conditions  in  the  facilities,  rather  than  special  preparation 
made  just  for  the  survey. 

So  to  both  of  you,  the  General  Accounting  Office  report  indicates 
that  even  with  surveys  beginning  on  evenings  and  weekends,  they 
are  predictable.  Is  there  any  way  to  mix  up  the  order  of  survey  vis- 
its to  prevent  this  predictability,  if  you  agree  that  there  is  predict- 
ability? 

Ms.  McCaskill.  I  agree  there  is  predictability.  I  think  there  eire  j 
ways  to  mix  it  up.  I  think  one  of  the  problems  we  have  had  in  our 
state  is  regional  work,  where  all  the  facilities  in  one  region  know 
that  it  is  going  to  be  their  turn  quickly  because  they  are  in  the 
area,  so  to  speak. 

So  I  know  the  Division  of  Aging  in  Missoxiri  is  looking  at  the  ran- 
dom nature  of  where  they  are  going  in  the  state  at  einy  given  time 
with  their  survey  work.  But  clearly  we  are  not  there  yet  on  ran- 
dom. 

The  Chairman.  Ms.  Benner. 

Ms.  Benner.  I  would  echo  what  Ms.  McCaskill  says  but  also  say 
that  this  underscores  the  importance  of  the  complaint  investiga- 
tions. These  are  the  truly  unpredictable,  unannounced  surveys  and  i 
these  2ire  the  ones  that  nursing  homes  do  not  expect,  and  they 
occur  at  off-hours,  as  well.  I 

The  Chairman.  In  a  previous  report,  the  GAO  recommended  that 
the  surveys  be  broken  into  a  number  of  parts  so  that  surveyors  vis- 
ited facilities  more  often  on  a  less  predictable  schedule. 
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HCFA  has  not  appeared  to  agree  with  this.  Mr.  Hash,  could  you 
explain  why? 

Mr.  Hash.  Well,  Mr.  Chairman,  we  have  been  looking  at  that 
recommendation  from  the  GAO.  I  think  where  we  have  come  to  is 
the  notion  that  the  standard  survey  itself  is  an  interrelated  kind 
of  protocol  and  that  the  notion  of  being  able  to  make  an  appro- 
priate judgment  and  to  apply  the  criteria  of  the  survey  protocol  in 
parts  raises  questions  about  the  vahdity  of  how  that  might  be  done 
and  whether  or  not  you  would  really  be  capturing  appropriately  £in 
accurate  picture  of  the  performance  of  the  nursing  home. 

We  are  anxious  to  continue  discussing  this  with  the  GAO  and  I 
would  also  say  breaking  the  standard  survey  into  parts  has  impor- 
tant resource  implications  because,  of  course,  again  that  would 
have  the  effect  of,  on  the  standard  surveys,  having  multiple  visits 
to  every  facility,  in  addition  to  the  complaint  surveys  and  the  revis- 
its. 

So  there  are  important  resource  implications  associated  with 
breaking  up  the  standard  survey  and  administering  it  at  different 
points  in  time.  - 

The  Chairman.  Senator  Breaux.  ,  --'^ 

Senator  Breaux.  I  have  no  other  questions. 

The  Chairman.  Ms.  Benner,  it  appears  that  many  states  are  un- 
able to  comply  with  the  Federal  requirement  to  conduct  surveys  on 
an  average  of  every  12  months  and  the  requirements  are  not  new. 
Why  are  these  state  agencies  \mable  to  meet  the  requirement? 

Ms.  Benner.  I  think  the  reasons  are  pretty  clear,  Mr.  Chairman. 
The  number  of  complaints  across  the  country  have  skyrocketed  and 
when  we  are  faced  with  doing  a  standard  survey  in  a  home  that 
has  had  no  deficiencies  or  has  had  a  good  track  record  over  a  pe- 
riod of  time  and  we  have  a  complaint  that  someone's  mother  has 
been  dropped  in  physical  therapy  and  has  a  broken  hip  or  someone 
has  gone  to  a  hospital  with  dehydration,  we  do  what  is  the  right 
thing  and  that  is  to  go  out  and  to  do  the  complaint  investigation. 

We  are  faced  today  with  the  resource  issue  in  the  states.  Al- 
though we  have  been  able  to  hire  10  of  our  30  positions,  the  states 
are  feeling  the  nursing  shortage,  as  well.  We  cannot  hire  nurse  sur- 
veyors, the  same  way  that  the  nursing  homes  cannot  hire  nurses. 

There  have  been  changing  priorities  from  HCFA  over  the  past 
year,  which  has  made  it  difficult  for  some  states  to  get  all  of  their 
work  done,  and  it  is  a  real  balancing  act,  trying  to  get  the  most 
important  thing  done  at  the  right  time. 

The  Chairman.  Ms.  McCaskiU,  in  your  audit  you  noted  examples 
of  deficiencies  being  inappropriately  removed  from  the  inspection 
report.  Could  you  give  us  more  detail  on  this  problem?  For  exam- 
ple, why  is  it  a  problem  and  what  is  being  done  to  prevent  it? 

Ms.  McCaskill.  Well  candidly,  I  think  part  of  the  problem  is 
that  the  nursing  home  industry  has  been  very  effective  at  knocking 
us  around  the  courtroom  pretty  well  in  the  State  of  Missouri  and 
I  think  there  has  been  historically  some  reluctance  on  the  part  of 
the  state  agency  to  really  go  mano  a  mano  with  the  industry  when 
they  come  in  with  their  attorney  after  these  reports  have  been 
written  up  and  begin  to  say  this  is  wrong,  this  is  wrong,  this  is 
wrong. 
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Clearly  in  the  instances  I  cited  in  the  audit,  there  is  no  good  an- 
swer because  their  processes  were  not  followed.  If  they  were  going 
to  take  those  deficiencies  away,  it  should  have  been  through  their 
dispute  resolution  process.  It  should  have  been  documented  as  to 
why  they  were  taken  away. 

They  claim  that  it  was  a  personnel  issue,  that  someone  was  not 
trained  and  did  a  very  bad  job  on  that  particular  report,  but  that 
does  not  change  the  fact  that  the  report  was  written,  the  inspector 
was  there,  and  then  they  all  disappeared  without  their  own  proc- 
esses being  followed. 

I  do  not  believe  you  £ire  going  to  see  that  occurring  in  Missouri 
agedn.  If  they  are  going  to  remove  deficiencies  in  the  future,  I  think 
at  a  minimum,  they  will  be  following  their  own  processes  and  doing 
it  through  a  procedure  where  the  public  can  understand  what  is 
going  on.  The  public  has  a  right  to  scratch  their  head  on  this. 

The  Chairman.  Do  any  of  you  know  if  this  is  a  problem  outside 
of  Missouri? 

Mr.  Hash.  I  do  not  have  any  systematic  data.  Of  course,  I  know 
there  have  been  problems  in  some  other  states.  You  may  be  aware, 
Mr.  Chairman,  of  a  criminal  investigation  that  proceeded  in  the 
State  of  Oklahoma  regarding  inappropriate  activities  by  state  sur- 
vey agency  personnel  and  I  assume  there  may  be  other,  isolated 
hopefully,  incidents  of  such  activity.  But  I  do  not  have  any  sense 
that  it  is  a  widespread  problem  in  terms  of  failure  to  follow  appro- 
priate procedures  in  an  informal  dispute  resolution  process  to  re- 
move deficiencies  or  to  change  findings  in  a  survey  process. 

The  Chairman.  Mr.  Hash,  the  GAO  reports  that  Federal  survey- 
ors found  more  serious  care  problems  than  the  state  surveyors  did 
in  70  percent  of  157  comparative  surveys  conducted  within  the  last 
year  and  a  half.  Now  that  tells  me  that  state  surveyors  are  not 
catching  real  problems.  I  recall  that  HCFA  has  been  reluctant  to 
accept  the  General  Accounting  Office's  recommendations  to  in- 
crease the  number  of  these  informative  surveys.  However,  the  Gen- 
eral Accoimting  Office  report  notes  that  HCFA  may  be  conducting 
more  comparative  surveys  to  assess  the  quality  of  work  being  done 
by  the  state  surveyors.  Could  you  give  us  more  detail  about  your 
plans  in  this  area? 

Mr.  Hash.  Yes,  sir.  As  you  know,  the  law  requires  a  sample  of 
5  percent  of  all  nursing  homes  be  the  subject  of  Federal  oversight 
evaluation  and  we  have  been  satisfying  that  requirement  in  two 
ways:  one,  by  doing  comparative  surveys  in  which  Federal  survey- 
ors come  in  and  do  a  complete  replication  of  the  stand2ird  survey 
in  a  nursing  home  within  60  days  of  a  state-level  standard  siu^ey. 
The  second  way  in  which  we  have  been  addressing  this  problem  is 
by  having  one  or  more  Federal  surveyors  participate  with  a  state 
survey  team  and  observe  them  and  provide  on-the-spot  training 
and  advice  and  counsel  during  the  survey  process. 

The  GAO  has  observed  in  several  reports  that  the  comparative 
surveys  have  been  successful,  those  which  are  Federal  repeat  sur- 
veys have  been  successful  in  identifying  deficiencies  that  were  not 
identified  by  the  state  survey  process.  We  are  investigating  expand- 
ing the  number  of  comparative  surveys  that  we  do  and  we  do  agree 
with  the  GAO  that  certainly  the  opportimity  to  fully  evaluate  the 
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effectiveness  of  the  state  survey  can  only  really  be  done  in  that 
sense  with  a  comparative  survey  done  by  Federal  surveyors. 

We  have  plans  of  trying  to  improve  the  proportion  of  those  kinds 
of  surveys  that  we  do.  As  you  probably  know,  this  is  also  a  resource 
issue  because  in  order  to  do  a  full  comparative  survey  it  requires 
a  team  of  four  or  five  Federal  surveyors,  whereas  participation  in 
a  state  survey  as  an  observer  usually  involves  one  or  two  Federal 
surveyors.  So  we  are  trying  to  adjust  our  resources  in  order  to  sup- 
port an  increasing  number  of  comparative  surveys. 

The  Chairman.  Dr.  Scanlon,  the  General  Accounting  Office  re- 
port refers  to  a  situation  in  Oklahoma  involving  allegations  that 
the  head  of  the  state  survey  agency  was  taking  bribes  in  exchange 
for  preferential  treatment  of  nursing  homes.  From  your  study, 
would  you  say  that  HCFA  should  have  identified  this  potential 
problem? 

Dr.  Scanlon.  We  do  not  think  that  HCFA  could  have  identified 
the  problem  a  priority  about  the  allegations  of  bribery  but  we  do 
think  that  there  was  information  available  to  suggest  that  there 
were  problems  in  the  Oklahoma  survey  agency  and  their  activities. 

In  looking  at  OSCAR  data  on  Oklahoma,  we  discovered  that 
there  was  a  significant  number  of  surveys  that  were  very  old. 
There  was  no  record  that  homes  had  been  surveyed  within  the  last 
15  to  18  months.  There  were  no  indications  that  revisits  were  oc- 
curring for  a  long  period  of  time  to  identify  that  deficiencies  had 
been  corrected. 

In  addition,  there  was  information  outside  of  the  OSCAR  survey 
from  the  comparative  surveys  that  were  done  indicated  many  more 
discrepancies  found  in  the  Federal  survey  than  were  being  found 
in  the  state  survey.  I  think  these  all  could  have  been  signals  to  the 
regional  office  that  a  closer  examination  of  Oklahoma  was  weir- 
reinted. 

The  Chairman.  Mr.  Hash,  anything  you  want  to  say  on  that? 
You  do  not  have  to  but  if  you  want  to,  I  will  give  you  

Mr.  Hash.  Yes,  sir.  I  think  we  agree  with  the  GAO  and  in  fact, 
one  of  the  things  we  are  doing,  and  Ms.  Benner  referred  to  this, 
is  putting  into  place  a  tracking  system  and  a  monitoring  system 
with  respect  to  state  survey  agency  activity,  including  timely  entry 
of  OSCAR  data  from  the  survey  process  into  the  on-line  system  and 
to  have  a  system  to  better  monitor  the  performance  of  states  so 
that  those  kinds  of  indicators  that  Dr.  Scanlon  referred  to  are 
available  in  real  time  and  will  enable  us  to  spot  that  kind  of  prob- 
lem in  a  more  rapid  and  effective  way. 

So  that  is  definitely  something  that  we  need  to  improve  on  eind 
that  is  why  we  are  trying  to  build  a  management  information  sys- 
tem and  build  into  our  evaluation  of  the  state  survey  agencies  cer- 
tain specific  performance  measures,  some  of  which  Dr.  Scanlon  al- 
luded to  there,  to  hold  them  accountable  for  timely  input  of  data, 
for  revisit  validation  and  activities  of  that  sort. 

The  Chairman.  My  last  question  would  be  to  get  from  any  or  all 
of  you  any  sort  of  suggestions  you  might  have  and  these  would  be 
in  addition  to  enforcement  efforts.  What  could  states  do  or  even  the 
Federal  Government,  let  me  suggest,  what  states  or  the  Federal 
Government  are  trying  to  do  to  motivate  improved  quahty  of  our 
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nursing  homes?  Anything  you  see  out  there  that  would  be  in  addi- 
tion to  enforcement?  Any  suggestions  you  have  for  states  or  

Ms.  McCaskill.  I  would  certainly  suggest  that  we  try  to  work 
on  the  problem  of  civil  monet£iry  penalties  being  actually  imposed 
prior  to  3  or  4  years  down  the  line  and  pennies  on  the  dollar.  The 
appeal  process  is  so  long  that  it  becomes  meaningless  in  terms  of 
the  initial  impact  of  the  sanction  and  I  do  believe  that  CMPs  are 
more  effective  than  DMPs  in  terms  of  bringing  a  home  into  compli- 
ance. 

I  think  Ms.  Benner's  point  about  termination — homes  will  get 
better  if  they  think  that  we  are  serious  and  I  think  if  HCFA  will 
allow  states  to  do  graduated  CMPs  based  on  actual  record,  as  op- 
posed to  the  long  process  that  is  involved,  I  think  that  would  make 
a  big  difference. 

The  Chairman.  I  appreciate  that  suggestion.  It  kind  of  empha- 
sizes something  you  ssdd  before.  I  am  also  looking  for  nonenforce- 
ment-type  suggestions  you  would  have  for  state  and/or  the  Federal 
Government  to  do  to  improve  quality. 

Ms.  McCaskill.  Well,  staffing.  I  think  minimum  staffing — ^we 
are  anxiously  awaiting  a  recommendation  from  HCFA  on  that. 

The  Chairman.  Ms.  Benner. 

Ms.  Benner.  Chairman  Grassley,  I  think  it  would  be  important 
to  look  at  the  complednt  investigation  process  and  perhaps  put 
more  emphasis  on  it,  allow  states  to  do  complaint  investigations,  if 
necessary,  ahead  of  the  annual  surveys,  eihead  of  our  priority,  and 
also  to  expand  the  complednt  process,  survey  process,  to  include  the 
quality  indicators,  have  an  abbreviated  survey  that  would  count  to- 
ward the  staggered  surveys  and  to  count  toward  the  overall  meas- 
ure of  the  state's  performance  £ind  what  we  £ire  doing. 

The  Chairman.  I  think  I  take  yoiu-  admonition  to  heart.  I  do  not 
know  whether  I  will  want  to  make  a  comment  on  that  now  but  I 
might  give  Mr.  Hash  an  opportunity  to  comment  because  both  of 
you  state  people  have  suggested  that  to  the  Federal  Government. 

Would  you  like  to  make  a  comment,  Mr.  Hash?  And  I  £im  not 
saying  that  you  ought  to  agree  or  disagree  with  them  because  if 
you  are  looking  to  me  for  direction  on  that,  I  have  not  made  up  my 
mind  yet. 

Mr.  Hash.  I  xmderstand,  Mr.  Chairman.  I  think  it  is  a  balancing 
act  in  terms  of  setting  the  priorities  as  between  a  comprehensive 
annual  standaird  survey  and  an  adequate  and  responsive  complsdnt 
survey  activity.  And  we  are  tr5dng  to  redesign,  working  with  the 
state  survey  agencies,  the  complaint  investigation  protocol  so  that 
it  can  be  more  efficient  and  effective.  And  I  think  we  need  to  make 
sure  that  there  are  adequate  resources  to  accomplish  both  the 
standard  survey,  as  well  as  a  responsive  complaint. 

I  would  also  say  in  terms  of  the  imposition  of  civil  monetary  pen- 
alties, the  administration  has  recently  submitted  a  legislative  rec- 
ommendation to  the  Congress  to  permit  the  collection  of  an  as- 
sessed civil  monetEiry  penalty  at  the  time  of  the  assessment,  rather 
than  pending  the  exhaustion  of  administrative  appeals,  to  which 
Mrs.  McCasMl  referred  to  and  described  quite  accurately.  And  we 
think  such  an  effort  would  actually  put  teeth  into  the  existing  civil 
monetary  penalty  tool  because  for  many  institutions,  it  never  hap- 
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pens  and  therefore  it  does  not  really  represent  a  strong  incentive 
to  come  into  and  stay  into  compliance  with  Federal  requirements. 
The  Chairman.  Dr.  Scanlon. 

Dr.  Scanlon.  Mr.  Chairman,  I  think  that  both  certainty  that 
sanctions  will  be  imposed,  as  well  as  the  fact  that  you  are  going 
to  be  observed,  are  very  powerful  forces  in  affecting  whether  or  not 
you  are  interested  in  providing  quahty  care. 

I  think,  though,  we  have  heard  about  the  tensions  that  exist  in 
terms  of  trying  to  do  both  of  these  things  with  the  resources  that 
are  available  and  I  think  that  in  that  environment,  we  need  to  po- 
tentially be  as  imaginative  as  possible  in  how  to  best  target  those 
resources.  And  some  of  the  suggestions  here  deserve  consideration, 
though  I,  too,  would  reserve  judgment  on  accepting  any  of  them. 

I  think  also  we  need  to  be  concerned  about  the  fact  that  re- 
sources need  to  be  certain.  As  we  have  heard  from  Ms.  Benner, 
states  have  difficulties  spending  money  in  the  short  term  and  they 
also  very  reasonably  do  not  want  to  make  long-term  commitments 
when  the  money  is  only  available  in  the  short  term. 

So  thinking  about  how  we  can,  at  the  Federal  level,  assist  the 
states  in  terms  of  knowing  that  resources  are  going  to  be  available 
is  important.  I  would  point  to  the  Medicare  Integrity  Program  as 
part  of  the  Health  Insurance  Portabihty  and  Accoimtability  Act 
where  in  that  area  we  have  told  HCFA  and  the  contractors  that 
there  is  going  to  be  money  available  over  the  long  term  to  be  able 
to  pursue  fraud  and  abuse  activities  within  Medicare  and  that  cer- 
tainty has  assisted  in  planning  those  activities  and  I  think  making 
them  more  effective. 

So  I  think  since  we  know  we  are  going  to  be  involved  in  nursing 
home  oversight  for  the  long  term,  we  should  think  about  this  as  a 
long-term  problem  and  address  it  that  way. 

Mr.  Hash.  Mr.  Chairman,  if  I  may,  I  do  want  to  underscore  what 
Dr.  Scanlon  just  said.  I  think  above  all,  from  the  Federal  level,  evi- 
dence that  we  have  a  sustained  commitment,  both  program- 
matically  and  through  policy  but  also  through  resources,  to  an  on- 
going, long-term  effort  here  is  absolutely  critical  because  the  vagar- 
ies of  support  make  it  difficult  for  states  to  make  the  kind  of  com- 
mitment that  needs  to  be  made  and  the  same  kind  of  commitment 
needs  to  be  made  at  the  Federal  level,  as  well. 

So  I  think  Dr.  Scanlon  put  his  finger  on  what  is  a  very  critical 
long-term  issue  here,  which  is  some  way  of  assuring  that  the  sus- 
tainabihty  of  this  effort  is  going  to  remain  a  high  priority  at  the 
Federal  level. 

The  Chairman.  That  opens  me  up  to  some  closing  comments  I 
want  to  make.  First  of  all,  I  need  to  thank  all  of  you  for  taking 
time  out  of  your  busy  schedules  early  in  the  morning  to  come  and 
help  us  do  our  job  and  fit  into  the  overall  congressional  schedule 
for  today. 

Following  on  where  you  left  off,  Mr.  Hash,  obviously  there  is 
going  to  be  a  new  president,  a  Repubhcan  or  a  Democrat,  in  No- 
vember—after November.  And  I  am  a  hold-over  member  of  the  U.S. 
Senate.  You  never  know  for  swce  what  your  position  will  be  from 
one  to  the  next.  If  we  are  in  the  majority,  I  expect  to  be  Chairmaai 
of  this  Committee  again.  And  I  would  hope  that  all  of  us  would  be 
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cognizant  of  making  sure  that  the  next  administration  continues 
this. 

You  are  speaking  more  directly  to  the  adequate  funds  to  make 
sure  that  it  is  done  and  we  have  that  sort  of  a  commitment,  but 
it  seems  to  me  that  we  have  to  have  from  the  president  of  the 
United  States  down,  through  HCFA  Administration  and  then  sepa- 
rately with  separate  administrations  of  the  states,  this  commit- 
ment that  we  started,  to  make  sure  that  there  is  not  a  lapse  in 
Federal  efforts  and  state  efforts. 

Perhaps  we  could  go  back  to  the  history  of  the  mid-1980's  as  an 
example,  that  there  was  not  proper  follow-through.  Sometimes  dur- 
ing the  1970's  and  I  think  we  even  have  something  from  our  files 
that  we  dug  out  that  this  committee  was  involved  in  something  in 
the  1960's  to  point  out  some  of  the  shortcomings  of  care  in  nursing 
homes. 

So  we  have  to  be  diligent,  not  only  just  with  money  but  to  make 
sure  that  the  money  is  spent  wisely,  and  that  is  where  leadership 
is  so  important. 

As  you  all  know,  it  has  been  2  years  since  this  committee's  first 
hearings  on  nursing  homes  £ind  Health  Care  Financing  Administra- 
tion's enforcement  of  the  Nursing  Home  Reform  Act  of  1987  and  we 
hear  today  again  of  HCFA's  taking  very  seriously  the  efforts  to  im- 
plement this  initiative,  the  initiative  of  July  1998  particularly,  and 
we  are  seeing  states  recognizing  much  more  the  importance  of  per- 
formance assessment,  which  c£in  be  used  to  evaluate  the  implemen- 
tation of  the  initiative,  and  their  survey  activities  more  generally. 

This  committee  will  continue  to  oversee  implementation  of  the 
Nursing  Home  Initiative  by  both  the  Health  Care  Financing  Ad- 
ministration and  by  the  states.  And  for  my  part,  I  would  be  very 
insistent  with  the  Health  Care  Finsincing  Administration  to  con- 
tinue to  promote  consistency  in  identifying  nursing  home  defi- 
ciencies; refine  the  Federal  comparative  and  observational  survey 
process;  see  to  it  that  complaints  are  investigated  in  the  time  re- 
quired by  HCFA;  ensure  that  OSCAR  is  a  reliable  and  timely 
source  of  information  and  data  about  the  quality  of  care  in  nursing 
homes;  and  last,  ensure  that  Federal  dollars  purchase  quality  care. 

The  main  point  made  by  the  General  Accounting  Office  in  their 
testimony  today  I  want  to  reemphasize:  fully  and  effectively  imple- 
menting the  improvements  that  we  discussed  today  is  essential  to 
obtaining  quality  care  in  the  nation's  nursing  homes  and  it  may  not 
be  the  only  thing  that  we  have  to  do  to  improve  the  quality  of  care 
but  it  is  the  most  essential  thing  to  do  and  a  sustained  effort  will 
be  required  to  do  that.  The  current  Health  Care  Financing  Admin- 
istration staff  and  the  incoming  administration  must  maintain  the 
efforts  that  we  stsirted  just  3  years  ago  with  this  committee's  forum 
on  malnutrition  in  nursing  homes. 

For  my  part,  I  am  taking  the  following  actions  to  promote  quality 
of  care  in  nursing  homes.  First,  I  will  be  introducing  the  Nursing 
Home  Staff  Improvement  Act  of  2000.  This  will  be  a  modified  ver- 
sion of  the  president's  discussion  in  his  Saturday  radio  address  2 
weeks  ago.  The  purpose  of  the  administration's  bill  and  my  bill  is 
to  encourage  states  and  their  nursing  facilities  to  improve  nursing 
home  staffing  levels.  I  very  much  hope  that  we  can  include  this  leg- 
islation in  the  Bedanced  Budget  Act  revisions  that  the  Committee 
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on  Finance  is  supposed  to  be  working  on  next  week.  I  am  on  that 
committee  and  will  be  there  to  see  that  through. 

And  then  second,  through  the  appropriations  process,  I  requested 
a  second,  follow-up  status  report  from  HCFA  to  Congress  by  next 
July  on  the  progress  in  improving  qusdity  of  care  in  our  Nation's 
nursing  homes.  As  I  previously  said  today,  I  would  like  to  see  the 
Health  Care  Finsmcing  Administration  focus  on  quality  measures 
and  track  their  improvement  or  lack  of  improvement  as  we  con- 
tinue the  Nursing  Home  Initiative. 

Last,  I  am  going  to  continue  to  oversee  HCFA's  implementation 
of  the  Nursing  Home  Initiative  and  quality  provided  in  the  nation's 
nursing  homes  by  requesting  the  Genersd  Accounting  Office  to  con- 
tinue tracking  the  initiatives. 

And  last,  thank  you  all  for  participating.  Thank  you. 

[Whereupon,  at  10:05  a.m.,  the  committee  was  adjourned.] 
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APPENDIX 


DR.  SCANLON'S  responses  TO  SENATOR  KOHL'S  QUESTIONS 

Question.  I  have  worked  hard  for  the  past  several  years  to  increase  funding  for 
HCFA  Survey  and  Certification  because  it  is  critical  that  we  strengthen  the  survey 
process.  However,  today  we  have  heard  that — despite  the  obvious  increase  in  State's 
responsibilities — not  all  funds  are  being  spent,  and  that  States  are  having  trouble 
planning  their  budgets.  In  Wisconsin,  I've  also  heard  that  because  so  many  re- 
sources are  being  spent  on  the  timely  resolution  of  complaints,  there  are  not  enough 
resources  for  timely  surveys.  Can  any  of  you  give  us  in  Congress  guidance  on  what 
kind  of  annual  fimding  would  be  necessary  for  full  implementation  of  the  Nursing 
Home  Initiative?  How  can  HCFA  better  prepare  States  for  the  duties  they  will  be 
asked  to  perform? 

Answer.  It  is  more  than  a  question  of  the  level  of  funding.  It  is  also  a  matter  of 
how  funds  are  made  available.  An  important  step  would  be  to  enable  states  to  make 
longer  range  staffing  plans  that  take  into  account  the  increased  workloads  associ- 
ated with  the  nursing  home  quahty  initiatives — including  the  requirement  for  the 
more  timely  resolution  of  serious  complaints.  States  need  to  know  with  some  cer- 
tainty about  the  future  availability  of  resources  if  they  are  to  make  the  appropriate 
staffing  commitments.  What  Congress  did  in  the  Health  Insurance  Portability  and 
Accountability  Act  to  assure  future  years'  funding  of  program  integrity  activities  in 
Medicare  suggests  how  states  could  be  a  model  for  providing  survey  resources.  With 
appropriate  levels  for  future  years  estabhshed  in  statute,  states  could  be  reassured 
as  to  what  kind  of  resources  will  be  available  over  the  long  term.  At  this  point,  I 
can  not  provide  you  an  estimate  of  what  funding  level  would  be  sufficient.  We  know 
that  essential  activities  are  not  being  performed  and  that  all  available  resources  are 
not  being  utihzed.  Assuring  that  doUars  allocated  are  used  effectively  should  be  our 
first  step. 

Question.  Dr.  Scanlon,  you  mentioned  the  need  for  HCFA  to  do  more  comparative 
surveys  to  determine  if  State  surveyors  are  doing  a  good  job.  I  support  that  concept, 
but  recently  in  Wisconsin,  Federal  surveyors  did  a  comparative  survey  in  a  facility 
with  a  seven-year  track  record  of  the  highest  quality  care — a  facility  that  has  been 
recognized  as  a  model  for  improving  staffing.  The  Federal  surveyors  were  only  able 
to  find  one  low-level  deficiency.  I  understand  the  need  for  strong  oversight  of  the 
State  surveyors,  but  given  the  limited  resources  we  have  for  surveys,  it  strikes  me 
that  we  should  be  focusing  our  attention  on  facihties  where  we  know  problems  exist. 
Have  either  of  you  considered  how  we  can  better  target  these  comparative  surveys 
to  problem  facilities? 

Answer.  How  to  best  target  comparative  surveys,  particularly  given  their  scant 
number,  is  difficult.  The  purpose  of  comparative  surveys  is  to  assure  HCFA  that 
state  nursing  home  inspections  appropriately  identify  instances  of  poor  quahty  of 
care  to  residents.  HCFA  guidance  to  its  regional  offices  is  to  select  homes  for  which 
the  state  did  not  find  serious  deficiencies  categorized  as  immediate  jeopardy,  actual 
harm,  or  substandard  quahty  of  care.  The  premise  is  that  state  surveyors  may  have 
missed  serious  deficiencies  or  understated  the  seriousness  of  deficiencies  found, 
leaving  the  impression  that  a  home  has  few  or  no  problems.  In  fact,  our  analysis 
of  the  results  of  comparative  surveys  revealed  that  they  often  identify  deficiencies 
that  state  surveys  do  not,  thus  reinforcing  the  merit  of  HCFA's  approach. 

Question.  By  most  accounts,  it  appears  that  States  are  doing  a  better  job  of  stag- 
gering surveys,  although  more  improvements  still  need  to  be  made.  In  Wisconsin, 
I'm  told  that  surveyors  have  been  able  to  identify  many  more  severe  deficiencies 
since  the  staggered  surveys  began.  This  obviously  works  because  those  nursing 
homes  cannot  predict  when  inspectors  are  coming  and  make  temporary  improve- 
ments. What  is  the  rationale  for  only  requiring  that  only  10  percent  of  surveys  be 
staggered  and  unpredictable?  Doesn't  it  stand  to  reason  that  we  should  increase  the 
number?  If  10  percent  is  just  a  first  step,  what  is  an  optimal  goal? 
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Answer.  HCFA's  initiative  to  require  states  to  initiate  at  least  10  percent  of  their 
surveys  during  "off  hours"  such  as  in  evening  or  weekend  hours  helps  to  reduce  pre- 
dictabiUty.  However,  it  is  only  partially  responsive  to  an  earlier  recommendation  we 
made.  Currently,  states  must  survey  each  nursing  home  an  average  of  every  twelve 
months  and  no  less  than  once  every  15  months.  In  our  July  1998  report  on  Califor- 
nia nursing  homes,  we  recommended  that  HCFA  revise  Federal  guidance  to  reduce 
the  predictabiUty  of  these  surveys.  We  noted  that  this  could  be  accomplished  by  seg- 
menting the  state's  standard  survey  into  more  than  one  review  throughout  the  12- 
to  15-month  period,  which  would  increase  the  presence  of  surveyors  in  the  home  and 
provide  more  opportunities  for  surveyors  to  observe  problematic  homes  and  initiate 
broader  reviews  when  warranted.  As  we  noted  in  today's  testimony,  surveys  con- 
tinue to  be  predictable  in  the  six  states  we  studied.  In  addition  to  initiating  surveys 
off  hours  and  segmenting  the  annual  survey  to  reduce  predictability,  follow-up  visits 
to  homes  with  identified  serious  deficiencies  and  timely  complaint  investigations 
also  help  to  increase  the  presence  of  surveyors  in  the  home. 


MICHAEL  hash's  RESPONSES  TO  SENATOR  KOHL'S  QUESTIONS 

Question.  Can  you  give  us  in  Congress  guidance  on  what  kind  of  annual  funding 
would  be  necessary  for  full  implementation  of  the  Nursing  Home  Initiative? 

Answer.  During  the  FY  2001  budget  request  process,  States  indicated  that  they 
would  need  an  additional  $20.1  million  in  long-term  care  funding  to  fully  implement 
the  Nursing  Home  Initiative  in  FY  2001.  This  funding  would  be  in  addition  to  the 
FY  2001  President's  budget  request. 

Question.  How  can  HCFA  better  prepare  States  for  the  duties  they  will  be  asked 
to  perform? 

Answer.  One  of  the  major  areas  of  concern  affecting  State  survey  agencies  and 
the  budgets  HCFA  provides  them  for  overseeing  nursing  homes  is  that  the  majority 
of  States  have  fiscal  years  that  do  not  coincide  with  the  Federal  fiscal  year.  This 
timing  differential  may  cause  problems  for  some  States  in  obtaining  approval  from 
their  State  legislatures  for  the  purpose  of  hiring  State  survey  in  order  to  fully  utiUze 
the  Federal  funds  provided  to  survey  nursing  homes  by  year  end. 

HCFA  has  tried  to  address  this  budget  obstacle  by  initiating  discussions  with 
HHS,  OMB  and  Congress  to  gain  support  for  the  most  effective  spending  arrange- 
ments for  the  State  Certification  program.  One  proposal  is  to  move  from  1-year  to 
2-year  spending  authority. 

Another  potential  solution  is  to  increase,  from  75  percent  to  90  percent,  the  Fed- 
eral Financial  Participation  (FFP)  match  rate  provided  to  State  survey  agencies  for 
the  Medicaid  costs  incurred  in  conducting  surveys  of  Medicaid-only  nursing  facilities 
(NFs),  dually  participating  (Title  XVIII/XIX)  skilled  nursing  facilities  (SNF/NFs)  and 
Intermediate  Care  Facilities  for  the  Mentally  Retarded  (ICF/MR).  The  higher  match 
rate  should  prompt  States  to  increase  survey  staffing  and  support. 

Question.  The  President  included  in  his  Budget  Request  funding  for  a  National 
Registry  and  Criminal  Background  Check  system  for  nursing  homes.  Does  the  Ad- 
ministration plan  to  make  this  a  top  priority  during  your  end-of-year  budget  nego- 
tiations with  Congress?  How  can  we  make  sure  this  becomes  law  this  year? 

Answer.  The  Administration  continues  to  believe  that  background  checks  for  nurs- 
ing home  employees  are  a  vital  component  of  assuring  that  vulnerable  nursing  home 
residents  have  safe,  high  quahty  care.  We  look  forward  to  continuing  to  work  with 
you  and  your  staff  on  this  important  issue. 

Question.  GAO  reports  that  sanctions  for  deficiencies  have  been  increasing  since 
the  Nursing  Home  Initiative  began.  It  is  my  understanding  that  that  is  the  case  in 
Wisconsin  as  weU.  Your  report  indicates  that  90  percent  of  faciUties  cited  for  severe 
deficiencies  are  referred  for  immediate  sanctions.  How  many  of  those  cases  resulted 
in  actual  penalties  being  carried  out?  How  has  this  changed  since  the  Nursing  Home 
Initiative  first  began? 

Answer.  The  section  of  HCFA's  Quahty  report  that  you  are  referring  to  deals  with 
a  small  group  of  facihties  that  are  not  given  the  opportunity  to  correct  deficiencies 
before  remedies  are  imposed.  For  this  report,  we  looked  at  a  subset  of  56  facihties 
that  had  very  severe  deficiencies  in  two  subsequent  surveys.  Wisconsin  had  no  fa- 
ciUties in  the  category  for  calendar  years  1999  and  2000  (through  April).  Our  report 
found  that  53  of  those  facihties,  or  more  than  90  percent,  had  been  properly  referred 
to  the  HCFA  regional  offices  for  follow-up  enforcement  sanctions.  Also,  we  do  not 
beheve  information  for  this  category  would  be  related  to  GAO's  finding  that  sanc- 
tions have  been  increasing  since  the  Nursing  Home  Initiative  began. 
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We  do  not,  however,  have  data  at  this  time  on  the  specific  enforcement  remedies 
imposed  on  the  facilities.  We  are  currently  implementing  an  enforcement  tracking 
system  that  we  hope  will  provide  these  data  in  the  next  six  months. 

Question.  You  ^so  indicated  that  HCFA  is  considering  whether  to  recommend 
that  additional  sanction  options  be  made  available.  What  options  are  you  consider- 
ing? 

Answer.  The  only  sanction  option  not  being  used  currently  that  we  are  presently 
considering  is  assessing  civil  monetary  penalties  against  nursing  home  chaias  where 
there  are  a  number  of  facilities  in  the  chain  that  appear  to  have  serious  deficiencies. 
A  growing  number  of  nursing  homes  in  the  U.S.  are  part  of  corporate  chain  organi- 
zations, rather  than  operating  as  independent,  free  standing  facilities.  Corporate 
management  of  nursing  home  chains  and/or  the  management  companies  they  some- 
times employ  typically  estabhsh  various  poUcies  and  funding  decisions  for  individual 
homes  in  their  chains.  Such  decisions  can  be  helpful  where  they  support  and  encour- 
age high  quality  care.  However,  sometimes  such  decisions  limit,  resources  and  man- 
agement actions  in  individual  homes  to  such  a  degree  that  it  is  difficult  for  the 
homes  to  maintain  compUance  with  Medicare  and  Medicaid  conditions  of  participa- 
tion and  to  correct  deficiencies  when  they  arise.  In  order  to  address  such  situations 
effectively,  it  may  be  necessary  to  have  Federal  and  State  authority  to  impose  sanc- 
tions upon  the  chain  management  making  those  decisions  as  well  as  upon  the  indi- 
vidual homes  operating  within  chains.  Such  action  against  chains  has  not  been  at- 
tempted before  and  there  may  be  resistance  to  imposing  sanctions  on  chains.  If  we 
decide  action  along  these  lines  is  warranted,  it  may  be  best  to  seek  amendments 
to  the  Social  Security  Act  expHcitly  authorizing  such  civil  money  penalties. 

Question.  In  Wisconsin,  Federal  surveyors  did  a  comparative  survey  in  a  facility 
with  a  seven-year  track  record  of  the  highest  quahty  care — a  facihty  that  has  been 
recognized  as  a  model  for  improving  staffing.  The  Federal  surveyors  were  only  able 
to  fine  one  low-level  deficiency.  Have  you  considered  how  we  can  better  target  these 
comparative  surveys  to  problem  facihties? 

Answer.  We  initially  selected  facilities  for  comparative  surveys  that  were  defi- 
ciency free  or  in  substantial  compUance  with  the  Conditions  for  Participation  (CoP), 
because  by  comparing  State  and  Federal  findings  we  can  determine  how  effectively 
each  State  is  performing  its  certification  function  and  reduce  variability  across 
States.  Recently  in  Oklahoma,  for  example,  we  identified  a  number  of  facihties 
where  the  State  surveyors  had  reported  zero  deficiencies,  but  Federal  surveyors 
found  serious  problems.  We  would  like  to  expand  use  of  comparative  surveys  to 
more  facihties,  including  those  with  serious  problems  identified  by  States. 

Question.  What  is  the  rationale  for  only  requiring  that  only  10  percent  of  surveys 
be  staggered  and  unpredictable?  Doesn't  it  stand  to  reason  that  we  should  increase 
that  number?  If  10  percent  is  just  a  first  step,  what  is  an  optimal  goal? 

Answer.  HCFA  had  not  previously  prescribed  a  specific  target  level  at  which 
States  were  expected  to  conduct  surveys  scheduled  at  "off  hours"  and  we  did  not 
know  what  to  expect.  Hence  we  picked  10  percent  as  a  reasonable  starting  point. 
We  beUeve  the  current  level  for  staggered  surveys  continues  to  be  reasonable  and 
we  plan  to  retain  the  10  percent  level  until  we  have  gained  additional  experience 
with  this  approach.  If  we  determine  the  number  of  staggered  surveys  needs  to  be 
increased,  we  are  prepared  to  consider  that  change. 
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Problems  Facing  Nursing  Homes  Today 

By 

Denise  Graham  RNC 

The  nursing  home  industry  is  becoming  one  of  the  most 
troubled  businesses  in  the  medical  profession.  There  are  three  main 
areas  that  cause  concern  for  an  aging  population. 

The  first  area,  is  quality  of  care.  There  should  be  a  daily 
monitoring  process  at  the  local  level  to  gauge  how  well  each 
facility  is  doing.  This  monitoring  process  would  be  equivalent  to  a 
daily  survey  in  the  facilities. 

Rounds  should  be  performed  daily  and  geared  toward  the 
survey  process.  Staff  needs  to  monitor  the  residents.  The  staff 
needs  to  be  asking  questions.  Are  the  residents  eating  at  least  fifty 
percent  of  their  food  at  meals?  Are  the  residents  happy?  Do  the 
residents  have  skin  breakdown  or  decubitus?  Have  the  residents 
had  their  rights  violated?  Have  the  residents  seen  their  doctor  as 
required  by  law  or  as  needed?  Have  the  residents  had  their  pain 
addressed?  Do  the  residents  attend  activities?  Rounds  should  also 
monitor  restraint  use  issues,  environmental  issues  and  laundry 
needs.  If  care  is  monitored  daily,  facilities  are  survey  ready  at  all 
times.  Mock  surveys  should  be  performed  every  six  months. 
Monitoring  care  will  lead  to  fewer  fines,  less  bankruptcies,  and 
will  promote  happy  families,  resulting  in  fewer  lawsuits. 

When  daily  monitoring  shows  deficiencies,  this  is  a  good 
time  for  a  facility  to  take  accountability  and  fix  the  problems.  Each 
department  needs  to  be  included  in  the  daily  monitoring  so 
accountability  and  follow-through  does  not  slip  through  the  cracks 
of  the  organization.  Administrators,  directors,  and  charge  nurses 
can  not  do  rounds  sitting  behind  their  desks.  They  need  to  get  out 
on  the  units  and  see  what  care  the  resident  is  actually  receiving. 
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The  second  problem  that  should  be  addressed  is  staffing. 
How  can  a  facility  provide  quality  care  with  an  incompetent  staff? 
The  elderly  deserve  to  be  cared  for  by  competent  staff.  Facilities 
often  hire  out  of  need  rather  than  hiring  those  who  are  qualified. 
Background  check  results  are  slow.  Wages  and  benefits  are  low. 
Loyal  staff  are  overworked  and  stressed.  There  are  no  incentives 
for  new  graduates  to  go  into  geriatrics.  Nursing  colleges  do  not 
promote  geriatric  rotations  in  their  curriculum. 

Colleges  should  offer  incentives  for  students  to  go  into 
geriatrics.  Nursing  assistants  should  be  competent  and  better 
educated.  Prospective  students  should  be  required  to  pass  a 
proficiency  test  prior  to  admission  into  a  nursing  assistant  program. 
The  certification  program  needs  to  increase  the  number  of  hours  of 
clinical  and  theory.  This  program  could  be  patterned  after  the 
diploma-nursing  program  only  on  a  scaled  down  version.  Facilities 
should  receive  tax  breaks  for  using  better  qualified  nursing 
assistants.  Staff  who  are  loyal  and  give  quality  care  are  a  valuable 
asset  for  the  facility.  However  pay  raises,  incentives,  and 
advancement  within  the  facility  are  often  unavailable  as  federal 
reimbursement  for  Medicare  and  Medicaid  programs  are  often 
inadequate  to  provide  these  benefits.  HCFA,  ombudsmen  and  the 
department  of  health  services  should  institute  an  advertising 
campaign  that  promotes  working  in  a  nursing  home  as  an 
honorable  profession.  Only  qualified  staff  can  give  qualified  care. 

The  third  problem  facing  facilities  is  the  state  survey  process. 
Many  surveyors  are  not  qualified  to  pass  judgement  on  how  well 
facilities  are  operating.  They  are  slow  to  revisit  complaints  but  are 
quick  to  implement  fines.  HCFA  regulations  are  well  written.  The 
problem  is  interpretation  of  the  regulations  by  unqualified         •  - 
surveyors.  Many  times  surveyors  have  never  been  in  the  long-term 
care  arena  or  bring  preconceived  ideas  about  nursing  homes  and 
they  never  reward  good  facilities  for  operating  properly. 
Consumers  reading  survey  results  are  often  left  confused  and 
angry.  They  see  nursing  homes  as  a  place  where  people  go  to  die 
and  be  mistreated. 
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Surveyors  should  have  a  least  two  years  of  long-term  care 
experience.  This  experience  would  be  a  program  modeled  after  the 
Administrator  in  Training  Programs.  Surveyors  should  also 
complete  a  preceptorship  of  at  least  six  months.  Certifications  of 
surveyors  are  a  must.  Surveyors  could  be  more  valuable,  more 
qualified  and  more  valuable  to  the  system.  Facilities  that  operate 
properly  should  be  rewarded  with  a  tax  incentive. 

Judging  a  facility  by  the  number  of  deficiencies  is  not  a  true 
indicator  of  quality  of  care.  Just  because  a  facility  received 
deficiencies  does  not  make  it  a  bad  facility.  Deficiencies  don't 
mean  that  the  survey  process  needs  more  rule,  regulations  and 
surveyors.  Being  too  critical  in  areas  that  are  not  important  can 
give  an  incorrect  picture  of  how  a  facility  is  operating.  Many 
times,  deficiencies  are  paper  deficiencies  not  quality  care 
decencies.  The  survey  process  often  seems  to  be  more  concerned 
with  forms  over  resident  care  issues.  Facilities  seem  to  get  more 
rewards  for  completed  paper  work  than  it  does  for  quality  of  care. 

Resident  outcomes  are  the  real  issue.  Surveyors  need  to 
examine  the  resident  and  how  they  are  treated  and  how  care  is 
delivered  and  how  the  resident  responds  to  that  care.  A  facility 
might  receive  twenty  paper  deficiencies  but  look  great  in  regards  to 
quality  of  care.  I  can  guarantee  that  the  facility  is  operating 
properly. 

In  conclusion,  changes  are  needed  in  the  care  of  the  elderly. 
These  changes  need  to  start  with  quality  of  care,  staffing  and  the 
survey  process.  When  one  of  these  processes  change,  the  others 
will  too.  The  most  important  thing  to  remember  is,  treat  the  elderly 
with  respect  and  dignity  and  deliver  the  competent  care  they 
deserve. 
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DOES  POSITIVE  REINFORCEMENT  REALLY  WORK? 
by:  Eileen  B.  Hollywood 

It  was  with  some  trepidation  I  returned  as 
administrator  of  a  105  bed  extended  care  facility  after 
a  3  year  hiatus.  I  had  cut  my  teeth  as  an 
administrator  in  that  building  and  my  drive  for 
perfection  had  left  me  physically  and  mentally 
exhausted.  It  was  obvious  that  much  had  been  done  to 
improve  the  look  of  the  facility.  However,  I  was 
concerned  that  the  building  had  been  through  five 
administrators  in  three  years.  The  building  had  a 
reputation  for  being  the  place  dreams  came  to  die.  For 
that  reason  I  agreed  to  take  the  job  for  only  90  days 
until  the  management  company  had  time  to  find  a 
permanent  replacement. 

I  felt  I  brought  an  interesting  perspective  to  the 
position.     I  had  been  there  before  and  knew  firsthand 
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what  the  bad  days  really  were.  I  could  appreciate  how 
far  the  building  had  come  and  where  the  skeletons  were 
hidden.  I  was  able  to  look  at  continuing  problems  with 
humor  -  as  I  said  halfway  in  jest,  the  same  I&O  sheets 
were  still  hanging  on  the  bathroom  doors  as  were  there 
when  I  left  3  years  before  and  they  were  still 
incomplete. 

It  was  abundantly  clear  that  in  spite  of  numerous 
programs,  the  nursing  care  was  poor.  No  one  knew  who 
was  losing  weight.  There  were  17  pressure  ulcers.  The 
QA  program  was  without  meaning.  Many  people  were 
spending  hours  doing  collection  with  no  results  or 
thresholds  of  success.  Aide  charting  was  virtually 
non-existent  as  was  meal  percentage  charting. 
Nurses  failed  to  complete  monthly  sunimaries  and  chart 
HS  snacks.  Psychotropic  tracking  sheets  were  blank. 
Even  med  sheets  had  as  many  omissions  as  completions. 

Nursing  staff  and  activity  staff  proceeded  with 
their  own  agendas.  If  it  was  time  for  medication  pass 
or  showers,  participation  at  activities  was  minimal. 
Recreation  staff  were  frustrated  at  being  abandoned 
with  a  large  group  of  residents.  Resident  charts  were 
so  thick  it  was  nearly  impossible  to  find  a  lab  result 


189 


Hollywood- 3 

or  assessment.  I  joked  that  the  charts  outweighed  some 
of  our  residents.  -  ^  :  ; 

In  my  first  two  weeks  I  received  daily  reports 
from  the  DON  and  ADON  of  all  the  things  the  aides  were 
not  doing  and  who  had  been  reprimanded.  There  was  no 
thought  of  solutions,  only  problems. 

I  quickly  realized  that  I  could  not  get  the 
commitment  I  wanted  and  needed  from  staff  if  they  felt 
they  were  going  to  have  another  new  administrator 
within  3  months.  When  I  announced  my  decision  to  stay, 
many  faces  fell  to  the  floor.  In  short,  an  entirely 
new,  honed  down  management  team  was  created. 

Luckily  I  was  able  to  recruit  my  former  Director 
of  Nursing,  Denise  Graham,  who  had  worked  with  me 
before.  While  we  had  considered  ourselves  a  dynamic 
team,  we  were  both  novices  to  the  long  term  care 
industry.  It  was  my  first  administrator  job  and 
Denise 's  first  DON  job.  While  our  hearts  were  in  the 
right  place,  we  took  everything  personally,  worked  15 
hour  days  and  felt  responsible  for  everything  that  went 
wrong  while  believing  that  anything  that  might  go  right 
was  a  fluke.  We  had  dreams  of  how  we  felt  working  in 
long  term  care  could  be  fun  I     Now  life  seemed  to  be 
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offering  us  a  second  chance. 

We  launched  into  our  'new'  assignment  with 
considerably  more  maturity  and  intelligence.  Over  the 
years  we  had  come  to  appreciate  that  the  hands  on  care 
providers  in  long  term  care  facilities  are  generally 
women,  many  times  single  moms,  and  often  working  hand 
to  mouth.  Our  goal  was  to  make  their  time  at  work 
fun  and  rewarding.  In  addition  we  wanted  the  residents 
and  thd  facility  to  look  as  good  when  we  weren't  there 
as  when  we  were.  And  we  wanted  to  use  the  element  of 
peer  pressure  to  replace  the  old  'tattle  tale'  method 
of  getting  things  done. 

Our  first  order  of  business  was  setting  a  clear 
expectation.  We  created  the  S*T*A*R  Program  and 
launched  it  at  a  S*T*A*R  party,  formerly  called  a  staff 
meeting.    ,     c  ;  '  * 

WHAT  IS  A  S*T*A*R? 
SUPERB  INDIVIDUAL  PERFORMER 

TEAM  PLAYER       •  .         .  v  ,  v.,   , 

ATTENDANCE  PERFECTION  ,  j  =  , 

RESPONSIBILITY 

To  be  a  S*T*A*R/  one  must  go  above  and  beyond  the 
call  of  duty.     Making  beds,  dressing  residents  in  clean 
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and  matching  clothes  with  faces  shaven,  hair  combed  and 
nails  clean  does  not  make  you  a  S*T*A*R .  Cooking  lunch 
and  serving  hot/hot  and  cold/cold  does  not  make  you  a 
S*T*A*R.  Completing  your  assigned  cleaning  routine 
does  not  make  you  a  S*T*A*R. 

To  become  a  S*T*A*R  one  must  go  the  extra  mile. 
Take  the  resident  on  a  walk,  plant  a  flower,  sing  a 
song,  write  a  letter,  read  a  book,  share  a  lunch,  do  an 
activity,  mend  a  resident's  clothes,  visit  with  family, 
provide  a  special  snack,  deep  clean  a  room,  clean  the 
windows,  make  a  special  treat,  pick  the  weeds  and 
anything  else  beyond  the  basics. 

Each  week  one  staff  member  (not  just  nursing) 
would  be  named  a  S*T*A*R.  The  staff  were  told  that 
they  had  to  become  their  own  cheerleaders.  If  they  did 
a  great  job  they  were  told  to  tell  someone.  We  wanted 
them  to  take  pride  in  what  they  were  doing  and  stop 
focusing  on  who  was  not  doing  a  good  job.  Every 
S*T*A*R  of  the  week  was  eligible  to  become  S*T*A*R  of 
the  month.  Every  S*T*A*R  of  the  month  was  eligible  to 
be  the  S*T*A*R  of  the  year .  Anyone  who  had  an 
unexcused  absence  was  ineligible  for  S*T*A*R  status. 
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Vlhy  would  anyone  want  to  be  a  star? 

.'i  c'T  Each  S*T*A*R  received  1  S*T*A*R  Dollar  when  they 
were  identified  by  a  peer,  supervisor,  resident  or 
family  member.  As  the  administrator  I  was  the  banker 
of  the  S*T*A*R  dollar  which  was  play  money  bought  at 
the  local  teaching  supply  store. 

S*T*A*R  of  the  week  received  5  S*T*A*R  Dollars. 

S*T*A*R  of  the  month  received  a  reserved  parking 
spot,  jeweled  Employee  of  the  Month  pin,  certificate  of 
appreciation,  $20.00  gift  certificate  to  a  local 
shopping  center,  5  S*T*A*R  Dollars  and  their  picture 
mounted  on  the  front  desk. 

r;  S*T*A^R  of  the  year  received  a  $300.00  gift 
certificate  to  a  local  shopping  center,  an  engraved 
plaque,  a  jeweled  Employee  of  the  Year  pin,  a 
certificate  of  appreciation,  20  S*T*A*R  Dollars  and 
their  picture  mounted  on  the  front  desk. 

Employees  could  win  S*T*A*R  dollars  by  attending 
inservices,  recruiting  new  employees  and  by  being 
recognized  as  a  S*T*A*R  by  a  resident,  family,  or  staff 
member.  When  a  new  employee  was  hired,  they  received  a 
S*T*A^R  dollar.  Birthdays  v;cre  celebrated  at  staff 
meetings  and  S*T*A*R  dollars  were  awarded.  Employees 
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received  graduated  amounts  of  S*T*A*R  dollars  on  their 
hiring  anniversary  dates  starting  at  3  months,  then  6 
and  9  months  and  then  every  year  after  that . 

The  S*T*A*R  dollars  could  be  used  to  'buy'  things 
such  as  stethoscopes,  scrubs,  jackets,  t-shirts,  bus 
passes,  gift  certificates,  movie  tickets,  mugs,  and 
bags .  .       _  ~ : _  - 


So  how  did  they  become  S*T*A*Rs? 

We  identified    the  most    critical  problems     in  the 
facility:         documentation,  resident  appearance, 

cleanliness  and  teamwork. 

The  facility  was  geographically  broken  down  into  4 
units     so  we    divided    them  accordingly.      Rounds  were 
conducted    daily  by    myself    and  Denise    and  the  units 
received  points  based  on  the  following  criteria: 
Environment 

*equipment  (wheelchairs,  pumps,  walkers)  clean   ^.:  ^ 
*tidy  shower  room 
*linen  cart  covered 
*all  rooms  tidy 

*nurse's  station  tidy  v 

Appearance  of  residents 

*nails  trimmed  and  cleaned 

*clean,     mended,  matching    clothes  with    shoes  AND 

socks 

*odor  free  ^     .s^  ,  u 

*properly  positioned 
*mouth  and  hair  clean 
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Documentation 

*meal  percentage  charted 

*CNA  charting  complete  for  previous  day 

*monthly  summary  done  by  nurse 

*HS  snack  charted  and  verified  by  resident 

*skin  care  sheets  done 

Appearance  of  staff 

*name  tag 

*proper  and  clean  uniform 
*hair  off  of  face 

*positive    attitude    observed  during    shift  (helps 
team  mates) 
*knows  assignment 

Involvement  in  Activities 

*the  posted  activity  is  being  done 

*all  unit  residents  are  ACTIVELY  involved  in  an 
activity  of  their  choice 

We  made  our  rounds  at  different  times  of  the  day 
and  night,  always  unannounced,  and  recorded  our  scores 
as  well  as  comments  for  "Great  Job"  or  "Needs 
Improvement."  Scores  were  posted  and  announced  over 
the  loud  speaker  daily.  The  highest  total  score 
received  a  1st  place  ribbon  each  Friday.  All  employees 
were  listed  on  a  poster  and  members  of  the  winning  team 
received  stars  beside  theit  names.  Five  stars  earned 
the  employee  1  S*T*A*R  dollar. 

Within  two  weeks  the  S*T*A*R  program  turned  into  a 
wild  competition  with  residents  and  staff  waiting  with 
baited  breath  for  the  point  totals  each  day  and 
cheering  loudly  when  their  unit  won.  If  they  missed  a 
point  for  dirty  equipment  or  omitted  charting  they 
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applied  pressure  to  the  staff  member  who  had  dropped 
the  ball.  Units  proudly  displayed  their  1st  place 
ribbons  ^r  "Most  Improved"  ribbons. 

Initially  the  program  was  focused  on  the  direct 
patient  care  staff,  that  is,  nursing,  activities  and 
housekeeping.  Within  the  first  month  we  had  to  develop 
separate  programs  for  dietary  sind  medical  records  so 
they  could  start  earning  stars .  Three  months  into  the 
program ~we~~«LCtually  had  to  move  into  Phase  II  because 
each  unit  was  achieving  perfect  scores  on  a  daily 
basis.  At  that  point  we  allowed  the  staff  to  determine 
what  areas  they  felt  should  be  reviewed  on  a  daily 
basis  and  these  included  lost  charges,  and  an  even 
higher  standard  of  resident  appearance. 

The  time  commitment  to  make  this  program  a  success 
is  large.  Initially  it  took  my  DON  and  me  at  least  an 
hour  apiece  each  day  to  reviaw  the  paperwork  and  the 
residents.  We  felt  the  need  to  hold  onto  control  so 
that  staff  knew  we  were  committed  to  the  program  and 
their  success.  It  also  gave  us  ah  opportunity  to 
really  get  to  know  the  staff  and  residents  in  such  a 
positive  light.  As  things  improved  rounds  vere  reduced 
to  less  than  30  minutes  a  day.     The  facility  looked 
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clean  and  smelled  clean.  Documentation  was  in  100% 
compliance  with  our  standard.  Employee  turnover  was 
virtually  nil.  Staff  meetings  were  wild  and  fun 
parties.  Staff  developed  their  own  education  posters 
and  modules  to  earn  more  points.  They  recruited  their 
friends  to  join  the  team.  They  took  great  pride  in 
showing  off  their  stars.  We  generally  ended  up  with 
multiple  S*T*A*Rs  of  the  month.  Our  offices  were 
festooned  with  pictures  of  S*T*A*R  performers  and 
certificates  of  appreciation.  Skin  breakdown  and 
weight  loss  disappeared.  Meal  presentation  and 
temperature  problems  vanished.  Aides  are  actively 
engaged  in  resident  activities.  The  teams  have  truly 
become  teams.  If  the  garbage  needs  to  be  emptied, 
whoever  sees  it  takes  care  of  it.  No  one  wants  to  risk 
having  an  overflowing  trash  can  when  rounds  might 
suddenly  be  done.  If  one  day  we  felt  we  were  too  busy 
to  do  rounds,  the  staff  would  cry  foul,  and  off  we 
would  go  to  recognize  their  outstanding  performance. 

So  I  .  would  have  to  say,  yes,  positive 
reinforcement  really  does  work.  Save  yourself  time  and 
trouble  and  try  it. 

-END- 
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ADVOCATES  FOR  NI7RSING  HOME  REFORM 
16908  South  Rjdg«  Lane 
Phonci  (512)266-1961  Fax:  (512)266-3160 
Austin,  Texas  78734-1235 
E-mail:  marie31(^eartiiliQk,net 

September  26,  2000 


Senator  Charles  Grassiey,  Chair 
Spedal  Committee  on  Aging 

Washington,  DC  VIA  FAX:  202-224-8660 

RE:  Staifing  Standards,  plus  Qualjt>'  care 

Dear  Senator  Grassley: 

Since  the  1987  Nursing  Home  Reform  Law  stated  only  that  "sufficient*'  staffing  to  meet 
the  needs  of  the  residents;  We  feel  that  the  crucial  lime  for  staffing  standards  to  be 
passed  into  law  should  occur  now.   We  have  adopted  NCCNHR's  staffing  standards  but 
woiJd  add  one  tiling  to  go  along  with  those  standards  and  thai  would  be:  ID  cards  for 
every  nursing  home  empteyee,  not  just  the  nurs-es  aides,  hut  every  employee  who 
may  have  access  to  the  nursing  home  residents.  The  card  would  be  one  which  could  be 
run  tliroiigh  each  state's  computer  system  and  then  on  to  the  FBI,  to  screen  for  criminaJs 
who  often  as  not,  work  in  our  Nation's  nursing  homes.  The  card  rrrusl  have  a  picture  of 
the  employee,  with  their  name  plus  left  &  right  thumb  pnnt  The  reason  T  don't  include 
soc.Sec.##'s,  is  they  can  often  be  fake,  hiding  true  identity  but  thumb  prints  do  NOT  Ue!! 

We  are  extremely  weary  of  all  of  the  so  called  "attempts"  by  Congress.  Presidents,  state 
Legislators  who  say  a  lot  but  in  the  long  run,  do  nothing  to  create  better  environments 
in  onr  nation's  nursing  homes. 

WE  therefore  do  not  want  any  further  BLAJNK  CHECKS  paid  to  the  nursing  home 
industry!!!  Any  monies  "dished  out"  to  them  must  he  tied  to  quality  care  and  adequate 
stafl5ng.  Since  they  have  chosen  to  deny  adequate  stafiing  to  our  nursing  home  residents, 
we  are  asking  you  to  tell  congress  to  pee  or  get  off  the  potlll!!!!  You'll  pardon  my 
bhmt  words,  but  it  is  time  to  have  NCCNHR's  staffing  standards  placed  into  Law. 
"sufficient"  didn't  help  any.  The  industry  has  fought  to  keep  this  from  occurring,  (staflBng 
standards,  T  mean),  because  then,  they  would  be  held  accountable.  Wdl,  we  want  them 
to  be  held  accoantabie  for  their  actions  NOW!  I  TKEY  are  responsible  for  the  abuse  & 
neglect  of  our  nursing  home  residents,  they  are  responsible  for  the  severe  understafRng  of 
their  nurses  and  nurses  aides,  and  they  are  responsible  for  the  lack  of  traimng  of  the  same. 
We  want  CNAs  to  become  trained  in  accredited  schools  of  nursing,  rather  than  in  those 
fadlities  who  ""pretend''  to  train  but  in  reality,  just  pocket  the  money  as  profit!! 
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We  implore  you  to  tell  President  Clinton  that  asking  Congress  to  approve  $1  billion  in 
grants  "to  boost  chronic  understafBng  in  nursing  homes"  won't  get  the  job  done.  The 
industry  must  NOT  receive  any  more  money  or  grants  without  it  being  tied  to  quality 
care  and  staffing  standards.  Without  numbered  staffing  standards,  by  that  I  mean  ratios 
of  CNAs  to  residents  and  nurses  to  residents.  NCCNHR  has  the  answers  for  you,  as  we 
do.  Let  us  not  be  deceived  by  an  industry  who  has  built  up  it's  wealth  into  a  multi-billion 
dollar  business  at  the  expense  of  our  nursing  home  residents,  who  suffered  Irom  lackx)f 
care,  food,  water,  baths,  and  oral  hygiene,  to  mention  a  few.  The  malnutrition, 
dehydration  and  neglect  that  we  have  witnessed,  causes  many  illnesses,  including  decubiti 
(pressure  sores,  or  bed  sores). 

The  nursing  home  industry  only  has  itself  to  blame,  for  all  of  the  law  suits!! 
Families  do  NOT  file  frivolous  law  suits,  but  law  siuts  showing  &  proving  negiect^and 
abuse,  and  even  death  as  a  result  of  the  industry's  greed!!!! 

It's  a  proven  fact,  that  when  a  loved  one  enters  a  facility  to  recuperate;  they  often  wind  up 
dead,  instead,  due  to  severe  understafTing  and  not  enough  training  of  the  CNAs  Take 
the  case  of  the  78  year  old  woman  in  Lockhart,  Texas,  who  went  into  nursing  home  care 
with  a  broken  wrist  ?  Two  &  one  half  months  later,  she  was  dead!!  Again,  a  case  of 
neglect  &  allowing  the  poor  woman  to  dehydrate  to  the  point  of  getting  decubiti 
(bed  sores).  Sooooo,  once  again,  I  say,  the  nursing  home  industry  is  at  fault  and  the  law 
suits  are  NOT  frivolous.  Now,  what  does  Congress  intend  to  do  about  it?? 

We  do     much  appreciate  all  that  you  and  your  staff  do.  Senator,  to  improve  nursing 
home  care  and  we  are  asking,  (truly  pleading)  with  you  to  Tell  Congress,  they  must  act 
NOW  A  lot  of  years  have  passed  since  1987  and  the  nursing  home  reform  law  and  the 
reason  that  it  hasn't  worked  is  that:  staffing  standards  were  not  placed  into  that  reform 
law.  So,  shame  on  Congress  and  President  Clinton!  (I  recall  that  Beverly 
Enterprises  paid  into  President  Clinton's  campaign  fund  approiiimately,  $1.6 
million  dollars.  Beverly*  s  home  base  is  in  Little  Rock,  Arkansas.  Need  I  say 
more????? 

Please,  help  our  Nation's  nursing  home  residents?  This  is  truly  :  AmeHca''s  shame... 
Make  the  industry  STOP  the  abuse  NOW??  No  more  bhink  checks!!!!!!! 


Sincerely, 


Marie  B.  Wisdom,  President 
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